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Assignment for Module 5

Juan’s Testimony


Juan’s rights of access to mental health care were violated frequently, persistently and in various ways for the first two decades of his interactions with the mental health system in his country.
To begin with, he was locked up and subjected to forced treatments. Principle 9 of the UN Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care (1991) states that:
“Every patient shall have the right to be treated in the least restrictive environment and with the least restrictive or intrusive treatment appropriate to the patient's health needs and the need to protect the physical safety of others.”

The Principles allow for some exceptions to the rights of people to consent to treatment—where, for example “a qualified mental health practitioner authorised by law determines that it is urgently necessary in order to prevent immediate or

imminent harm to the patient or to other persons”
, or where an independent authority is satisfied that “at the relevant time, the patient lacks the capacity to give or withhold informed consent”.

However, when these circumstances pertain, the Principles impose a responsibility for regular reviews of the patient’s involuntary status, and requires that this status be maintained for the shortest possible time.
 There is nothing in Juan’s testimony to indicate that his status was reviewed, and it seems from his testimony that, throughout his many admissions to the psychiatric facility, he was always detained involuntarily.

In the psychiatric facility where Juan was detained, people were tied to their beds and beaten. Juan himself was restrained and treated with violence. These are clear violations of their rights as stipulated in the UN Convention on the Rights of People with Disabilities. Article 15 states that “no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment”
.  The Convention also states that “States Parties shall take all appropriate legislative, administrative, social, educational and other measures to protect persons with disabilities, both within and outside the home, from all forms of exploitation, violence and abuse, including their gender-based aspects”
.
The conditions within the psychiatric facility where Juan was detained were cold and there was insufficient food. The International Covenant on Economic, Social and Cultural Rights requires that “the States Parties to the present Covenant recognize the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing and housing.”

While in the hospital, Juan’s privacy was violated. He had no place to keep his possessions, which were consequently stolen, his correspondence was intercepted and gifts from his family were not passed on. Article 22 of the Convention on the Rights of Persons with Disabilities requires that “no person with disabilities, regardless of place of residence or living arrangements, shall be subjected to arbitrary or unlawful interference with his or her privacy, family, home or correspondence or other types of communication”.

More recently, Juan’s rights for access to mental health care were more likely to be fulfilled. A health service was established in his own municipality. This recognises Juan’s right to “be treated and cared for, as far as possible, in the community in which he or she lives”.

Similarly, he is now able to access his care through the primary care doctors at his local clinic, as required by Article 25 of the Convention on the Rights of Persons with Disabilities, which says that “health services (should be provided) as close as possible to people’s own communities, including in rural areas:.

Juan now has access to free medication, which makes it possible for him to maintain his health. General Comment 14 of the UN Committee on Economic Cultural and Social Rights says with regard to economic accessibility (affordability) of health care: “Health facilities, goods and services must be affordable for all. Payment for health-care services, as well as services related to the underlying determinants of health, has to be based on the principle of equity, ensuring that these services, whether privately or publicly provided, are affordable for all, including socially disadvantaged groups. Equity demands that poorer households should not be disproportionately burdened with health expenses as compared to richer households.”

Juan is also now able to access the services of a psychologist at his local clinic, improving the range of services available to him. The efficacy of this improved accessibility, availability and affordability of services for Juan is demonstrated by the continuing improvement in his health and the other circumstances of his life.  
If Juan’s experiences with the mental health system had taken place in Queensland, Australia rather than Chile, there would have been some things different, but many would be the same.  He would, for example, have still been subject to involuntary assessment and treatment. In Queensland, a request for assessment can be made by any adult who has seen the person within the last three days. This must be accompanied by a recommendation for assessment by any doctor or mental health practitioner who has examined the person in the last three days. The recommendation is effective for seven days.
Another way to arrange for an involuntary assessment order is for a justices examination order to be made by a qualified Justice of the Peace or a magistrate authorising a doctor or mental health practitioner to conduct an examination to determine whether a recommendation for assessment should be made. A person may then be detained for assessment for 24 hours, extendable to 72 hours. If the involuntary treatment order is granted, which in practice it almost always is, it must be confirmed by a psychiatrist within 72 hours, if the original recommendation was not made by a psychiatrist. 
Categories for involuntary treatment orders are ‘inpatient’ and ‘community’. Orders must be reviewed within six weeks of having been granted, and then at least once every six months. A patient or someone acting on their behalf can request a review at any time. In practice, however, because of the workload of the Mental Health Review Tribunal, such a request might take six months to come before the Tribunal. Patients are actively discouraged, at many mental health services, from attending hearings into their own orders, and are very rarely represented either by a lawyer or anyone else.
Ironically, while there are people being detained in psychiatric hospitals against their will, it is also the case that people seeking admission to such facilities are often turned away because of lack of beds, or the judgment of admitting staff that they do not need to be admitted. I know of people who have been told to “come back when you are really unwell and you can have a bed”. 

In Queensland, I am not aware of patients currently being tied to beds or caged in any acute psychiatric facility, however seclusion and restraint are practiced frequently. Patients might not be beaten, however restraint might be imposed in a violent way, including by involving hospital security guards in restraining someone. 

Patients do receive adequate quantities of food, although sometimes the food they receive is high in calories but low in nutritional value.  In general, no accommodation is made for food preferences based on religious or ethical considerations, and intolerances only if they are life threatening such as allergies that might produce anaphylactic shock. Adequate provision is made for hygiene and ambient temperature.

Services are available in the community in metropolitan areas and regional centres, however not available in more rural and remote areas. So Indigenous patients are often forced to travel from their home communities to places unfamiliar to them and where they have little or no support, often at great expense, in order to receive treatment. 
Inpatients do have lockers in which to store their personal possessions, although things are still lost or stolen from time to time. Postal items should be delivered to them unopened, however many acute psychiatric facilities open mail and parcels as a matter of course, on the grounds that they have to ensure that there is no contraband or material that might be deleterious to the well-being of the patient to whom it is addressed, other patients or staff.

Access to interventions other than medical treatment is very limited although improving, even in cities, and almost never available in more remote areas. Medication is subsidised but not free, although once a person has reached a threshold of expenditure in any one year, it becomes free for the rest of that year.

It is disappointing that, in a country as rich as Australia, and one that is sometimes critical of human rights abuses in other countries, that we are not doing better for vulnerable members of the community. 
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