NICK O’BRIEN
EXERCISES 1 AND 2, MODULE 10

	Needs
	How legislation can address those needs

	1. There is a specific need in the UK at present for more specialist supported accommodation in the community. As the number of hospital beds available for psychiatric care has contracted since the introduction of austerity measures in 2010, so the need for appropriate accommodation in the community has increased. The escalation also of private finance initiatives in effect to ‘outsource’ the provision of such units from the NHS has created a neoliberal market approach to service provision that does not guarantee universal coverage and in fact creates uneven provision across the country according to region.
	One approach might be to tighten the application of the existing public sector equality duty so that it is made explicit on the face of the Equality Act 2010 that the obligation of local authorities to promote and protect equality, and eradicate discrimination, extends not just to ‘disabled people’ but, explicitly and in disaggregated form, to those with psychosocial impairments. An alternative approach might be to amend the social care legislation so that it is mandatory for social service departments to produce a triennial strategy for enlarging the local estate of specialist supported accommodation with a view to the progressive realisation of entitlement to adequate ‘care in the community’.

	2. There is an urgent need for increased provision of specialist adolescent in-patient care. It is currently far from unusual for adolescents needing in-patient psychiatric care to be accommodated for weeks or months in hospital units far from their home region, family and friends. This deprives them of family support at a time of need and reduces the therapeutic benefit of in-patient care.
	One approach would be to mandate in healthcare legislation an obligation to provide the full range of psychiatric care within each NHS Trust and to ensure parity of expenditure on adolescent and adult provision. Another option would be to amend the Mental Health Act 1983 so that the availability of appropriate treatment is expressly interpreted on the face of the Act to include a geographical limit. 

	3. There is also an increasing need for psychological therapy to be available free of charge or at affordable cost both in the community and at psychiatric hospitals. It is not unusual even for acute and intensive-care units to be entirely without psychological expertise. The result is an excessive reliance on pharmacological intervention. Even when psychological therapy is available it is likely to be limited to short-term cognitive behavioural therapy rather than any form of psychodynamic therapy. 
	Again, the legislative need is to shape NHS priorities and ensure the allocation of funds to particular services. This is difficult to achieve with legislation without the legislature becoming overly prescriptive and denying to NHS trusts a reasonable measure of discretion. As in the previous examples, some explicit legislative wording that ensures a reasonable allocation of healthcare budget to psychological therapy might be one way of shifting the balance. 




	Potential barriers/obstacles to drafting, adopting or implementing mental health legislation
	Strategies to overcome them

	1. Barrier to drafting

A low priority is given to mental health legislation by government, parliament and sectors outside the health sector, notwithstanding the increased public profile of mental health issues as a result of celebrity-sponsored campaigns. Although it is now well-known that one in four people experience a mental health ‘episode’ in their lifetime, there is still an element of stigma and blame attached to mental illness which is not the case with physical illness. As a result, the popular perception, to which lawmakers respond, is that mental illness is either relatively minor, or completely untreatable, in most cases and not something which should be allocated a large slice of an ever-diminishing public resource.

	Dissemination of evidence-based arguments to show the cost to individuals, employers and the economy of time lost to mental health issues

Intensification of media coverage of celebrity cases to capitalize on the prevalent ‘celebrity culture’ in the UK and so make mental health issues better known and more acceptable

Drawing on reports of human rights violations in mental hospitals (e.g. recent EHRC report on deaths in places of detention) to ‘shame’ the legislature and executive into action

Highlighting through public information campaigns the unacceptably high, and increasing, levels of suicide, and also emphasising the successful treatment and recovery of many people with mental ill-health

Doing more to empower mental health and disability NGOs so that they can make the voices heard of those with experience of mental health issues

	2. Barrier to adopting

There is active tension between those in favour of human-rights oriented legislation and those who prioritise public safety. The widespread view, formed in large measure by sensationalist media coverage of relatively rare incidents, is that people with mental illness are exceptionally violent and dangerous. The prospect of affording such people additional rights and entitlements is therefore seen as contrary to the common good and at odds with public policy, which is increasingly concerned with the assessment of risk and the maintenance of public security.
	Evidence-based argument to counter the false perception that people with mental disorder are unusually dangerous

Formulating draft law that balances individual need with public safety, but ensuring that risk assessment is evidence-based and not reliant on stereotypical judgment

	3. Barrier to implementing

There is currently largely ineffective co-ordination of the implementation of mental health legislation as a result of inadequate oversight by a single agency. Instead, different aspects of the mental health system are dispersed across a wide range of different agencies, especially since the absorption of the Mental Health Act Commission within the Care Quality Commission.
	Re-establishment of dedicated oversight agency on mental health (the Mental Health Act Commission having been absorbed within the Care Quality Commission)

Effective leadership by any such agency of the co-ordinated work of regulators, inspectorates and NHRIs, and also ombudsmen, such as the Health Service Ombudsman and the Local Government Ombudsman

A more strategic approach to mental health litigation and enforcement by the EHRC, so that mental health cases are prioritised and the widespread benefits of such test-case litigation properly disseminated in the general and professional media
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