Assignment 9
The right to legal capacity
Executive summary
 As per the International standards, there is urgent need to close down mental hospitals. Inmates of the hospitals should be rehabilitated in the community. The cost of running mental hospital and providing community-based rehabilitation will be roughly same but the approach is different. We have committed to such approach by ratifying the International Convention on the Rights of Persons with Disabilities (CRPD).
The need for change
In light of the international convention on the Rights of Persons with Disabilities (CRPD), current Indian mental health laws are archaic and need to change to comply with international standards. 
Current legislation emphasis on protection of society rather than on protecting  the rights of people with mental disabilities, despite the fact that people with mental disabilities are more likely to be victims of violence. People with mental disabilities have been viewed as “objects” of welfare or charity or medical treatment rather than holders of rights.
However, countries are moving away from the notion that people with disabilities are objects of charity and pity by acknowledging that society itself is disabling. The convention embodies this attitudinal change and is a major step forward towards altering the perception of disability and ensuring that societies recognize that all people with disabilities are holders of rights must have the opportunity to reach their full potential.
Relevance of the international human rights framework 
In India, mental health law regulating involuntary admission, treatment, and guardianship is based on 19th century thinking. At present, free and informed consent forms the cornerstone of treatment for mental disabilities and is central to mental health legislation. Article 25(d) of the CRPD specifically “requires health professionals to provide care of the same quality to persons with disabilities as to others, including on the basis of free and informed consent”.
Article 12 of the CRPD of the CRPD focuses specifically on legal capacity, stating that people with disabilities have the right to recognition everywhere as persons before the law. This means that people with disabilities must be allowed to enjoy the same protection afforded by the legal system as everybody else. For example, they have the right to start proceedings before courts in cases where their rights have been violated.
Furthermore, by contrast with Indian mental health law which restricts rights by models of plenary guardianship, the CRPD requires that State Parties recognize the right of people with disabilities to enjoy legal capacity on an equal basis with others in all aspects of life. Additionally, the CRPD puts forward a supported decision-making model. This model enables people to retain their legal capacity and at the same time choose to receive support in exercising this right when they desire it and when it is needed. The person remains at the center of decision making on issues that affect him or her, and when necessary, support can be on-hand to explain relevant issues and interpret and communicate the signs and preferences of the individual. Types of support might include advocates, a personal ombudsperson, community services, personal assistants, peer supports, and advance planning. Whereas, Indian mental health law advocates substitute decision-making in which the person remains in periphery and his rights are trampled by so called well-wisher. 
Recommendations for reform, based on analyzing the existing system against the international legal framework
The amendment of the Mental Health Act 1987(MHA 1987) is considered very critical at this point of time because of the landmark development in human rights of disabled at international level. Mental Health Act (1987) came into force in 1993, replacing the Indian Lunacy Act, 1912. MHA (1987) is divided into 10 chapters consisting of 98 sections. Some of the shortcomings and possible remedies are presented here. 
Community-based mental health care: If we want to protect rights of patients with mentally ill then community-based care is the only way forward. It requires lots of trained man power. We can start a pilot project in one state and over a period of 5 years extends to entire country. At the same time we need to close down mental hospital in a state where community-based mental health care is functional. Supported decision making should be mandatory in place of substitute decision making.
Rights of patients with mental illness: Rights of patients with mental illness undermined can be brought forward by adding rights of the persons with mental illness in the preamble of MHA (1987). However, these rights should be balanced with the rights of the family because the primary care givers in India are the family, not the State. In India with inadequate resources for mental illness, views and caregivers’ burden should also be kept in mind.
Right to health: Right to health for people with mental disorders means availability of mental health services, accessibility to the services and quality services with regard to both physical and mental health care. This can be achieved only through implementation of National Mental Health Program. The emphasis thus needs to shift from ‘respect’ ‘promote’ and ‘protect’ to focus
more on ‘fulfill’.
Institutions under the MHA 1987: The Constitution of India guarantees certain Fundamental Rights to all its citizens. Article 21, Right to life and liberty lays down that no person shall be deprived of his life or personal liberty except according to ‘procedure established by law’. Hence, in any institution where Right to life and liberty are violated by putting the mentally ill in a closed ward, this amounts to violation of fundamental rights of a citizen if there is no ‘procedure established by law’. It is considered a serious crime and is punishable under the Indian Penal Code Sec 340, Sec 342, Sec 343 and Sec 344. All these sections deal with wrongful confinement of any person. Any person found guilty under the above section invites punishment for a term ,extending to three years or fine or both depending upon the number of days of wrongful confinement. However, the fundamental rights embodied in Part III of the Constitution are not absolute but relative subject to public safety and security of the State. The restrictions may be imposed on the fundamental rights only in pursuance of law and restriction must not be arbitrary, unfair or unreasonable. Deprivation of Article 21 (Right to life and personal liberty) can only be practiced under the ‘procedure established by law’. Procedure prescribed by law must be strictly followed and the law must be just, fair and reasonable. Hence, those institutions where patients with mental illness are kept inside a closed ward or between four walls need to be under the purview of the Mental Health Act. 
In the current MHA (1987) the review processes or appeal processes for mentally ill patients are far from realistic. Hence, it can be said that the procedure prescribed by the MHA (1987) for involuntary admission and treatment can be considered as arbitrary and unreasonable. This is a serious drawback of the Act. Hence, the appeal and review process requires to be reformulated so that it is simple, fair, just, reasonable and easily accessible to patients with mental illness inside the premises of the custodial care institutions. 
Psychiatric Emergency Services: Unfortunately, there are no guidelines or provisions under MHA (1987) for emergency crisis intervention to help families caring for a mentally ill family member. The Supreme Court of India has stated that every doctor, whether at a government hospital or otherwise has the professional obligation to render medical services when it is required during an emergency situation with due expertise for protecting life. Further, it has also accepted the right to health as a fundamental right. Sometimes helpless family members are forced to file complaints against the mentally ill individual for petty crimes like violence, assault, property destruction, theft, robbery and so forth. Under such circumstances law enforcing agencies file an FIR for the petty crime, arrest the mentally ill person and send them to judicial custody for many years without any treatment. Obtaining a reception order is very difficult in the current MHA 1987. Hence the process of obtaining a reception order requires to be simplified by removing the judicial involvement in the process by formulating tribunals or hospitals boards or review committees such as Child Welfare Committee (CWC) of Juvenile Justice Act. Admission of wandering mentally ill patients also requires to be streamlined. Police personnel need to be sensitized and made accountable for facilitating admissions of such patients to the hospital under the Act.
Choice of treatment: MHA (1987) is silent regarding the consent for treatment, and the method to be adopted when a severely ill patient refuses well established treatments like medication or modified electroconvulsive therapy (ECT). Some hospitals have evolved standardized protocols for patients unable to provide consent. One method is to obtain the opinion of two psychiatrists independently and also the consent of the hospital RMO or superintendent who acts as a surrogate guardian. Unmodified ECT should end because the palatability of the treatment gains importance from a human rights perspective. Hence, modified ECTs should be mandated in the new MHA. Research on mentally ill patients should follow ICMR ethical guidelines stringently. Forced treatment should be distinguished from involuntary admission. Forced treatment requires to be defined and procedure requires to be outlined.
Analysis of the obligations to include civil society in law and policy reform
The CRPD obliges States to create a society where people with disabilities can “effectively and fully participate in the conduct of public affairs, without discrimination and on an equal basis with others, and encourage their participation in public affairs”. Specifically, States are expected to encourage the participation by people with mental health disabilities in non-governmental organizations and associations in general, and such organizations and associations which represent people with disabilities at international, national, regional and local levels. The CRPD explicitly provides for such organizations to be involved and participate fully in the CRPD national monitoring process.
The experience of many people with disabilities is that non-disabled people decide for them, from laws and policies down to the everyday issues such as food and clothes. If societies are to change, then governments and other authorities need to change the way that they include people with disabilities in formulating, drafting, implementing, monitoring and evaluating laws, policies and services.
It is important that countries and local authorities support the creation of, and encourage the participation in public policy-making, service user organizations. Such organizations can play varied roles as advocacy, run self-help group.
Legislation should encompass all of these aspects and governmental policies and programmes should actively encourage people with disabilities to form and join organizations so as to participate in public life. This encouragement may include providing funding and other support to membership organizations to allow them to function effectively.
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