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UNCRPD and other national and International frameworks have reiterated time gain the importance of “Right to legal capacity.” In fact Article 12, “Rights to legal capacity” is commonly called the heart of the CRPD. Lower and middle Income countries have found it challenging to fulfil this right. Even though progressive initiatives have been made through reforms and amendments in the laws, right to legal capacity has been diluted. In India, Mental Health Bill has introduced Advance Directives which are seen as a light of hope to fulfil the right to Legal capacity. In order to fulfil this aspiration into action, this policy paper in the context of regional and international frameworks recommends and suggests ways to achieve them. Some of the recommendations suggested are: Allowing the users to make mistakes and abolishing the outcome approach, not equating mental capacities to a person’s mental illness, recognising the importance of different decision makings, providing legal safeguards, making reasonable accommodation for persons with mental illness, working on barriers at professional and user level, creating accessible and  equitable health systems and removing guardianship laws and replacing them with supportive system. Civil society’s initiatives can play a great role in realising these suggestions. Networks, organisations, support group and alliances are crucial to make this aspiration by the international frameworks into a reality. 
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[bookmark: _GoBack]On 8th July, 2015 a news published in a well-known newspaper of India read, “Ahmedabad court allows abortion of mentally challenged woman”[footnoteRef:1] The court took the action on the grounds that the women was not in the mental capacity to take care of the offspring, all efforts to find the woman’s relatives were made and then the step was taken.  [1:  http://indianexpress.com/article/india/india-others/ahmedabad-court-allows-abortion-of-mentally-challenged-woman/] 

This incidence raises a few questions on the legal capacity entitled to persons with mental illness. Some of them are: Was the women asked what she wanted? What she given adequate support to make her decision promised under Article 5 of CRPD, reasonable accommodation?  Did the court even count her as a person before law to make/ her own decision, promised under Article 12 (2)? Did she even had a right to question the decision made for her. Was her legal capacity discounted on account of her disability?
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Decision of wants and abortion or not, one of the many situations where right to “legal capacity is taken away from persons on account of his/ her mental illness. Indian law from colonial times has been following the rules laid by the British. Laws for persons with mental illness centred around two aspects. To protect the mentally ill and to protect the society from the danger of the persons with mental illness. Mental health laws were formed in the same light. In 1922 a milestone amendment made was the introduction of the provision of voluntary admission. After the Second World War, Universal Declaration of Human Rights was adopted by the UN General Assembly. Indian Psychiatric Society submitted a draft Mental Health Bill in 1950 to replace the outmoded ILA‑1912 to absorb human rights as a theme. Mental Health Act (MHA‑87) was finally enacted in 1987 after a long and protracted course. Though the act was progressive that the earlier laws for protection of human rights of PMI, its focus shifted on guardianship and management of properties of PMI. The 1987 Act concerned mainly with the legal procedure of licensing, regulating admissions and guardianship matters of PMI. Human right issues and mental health care delivery are not properly addressed in this Act. 
Though the amendment in the mental health laws are taking place since the Indian Lunitic Act- 1912, Indian laws do not see persons with mental illness is a person with identity as it equates a person’s disability to incapacity ultimately stripping a person from their legal capacity. The Indian laws are concerned with determination of competency, diminished responsibility and/or welfare of the society.
United Nations Convention for Rights of Persons with Disabilities (UNCRPD) was adopted in 2006, which marks a paradigm shift in respect of disabilities (including disability due to mental illness) from a social welfare concern to a human right issue. The new paradigm is based on presumption of legal capacity, equality and dignity. Following ratification of the convention by India in 2008, it became obligatory to revise all the disability laws to bring them in harmony with the UNCRPD. Therefore, the Mental Health Act – 1987 and Persons with Disability Act – 1995 are under process of revision and draft bills have been prepared.
Human right activists groups are pressing for provisions for legal capacity for persons with mental illness in absolute terms, whereas the psychiatrists are in favour of retaining provisions for involuntary hospitalization in special circumstances of the patient, the court is often mainly concerned with determination of competency, dangerousness, diminished responsibility and/or the welfare of society. However, legislations drafted after eighties tend to give some stress on the rights of PMI also.
Laws in India on the basis of mental incapacity take away many legal rights promised under Article 12 of CRPD.

Rights taken away in alliance to Right to Legal Capacity:
· Right to Vote: According to the Representation of People Act, 1950 (sec 16), a person is disqualified for registration in an electoral roll if he is of unsound mind and stand so declared by a competent court. Therefore, the person so disqualified cannot hold public offices under the Constitution like President, Vice‑President, Ministers or Member of Parliament and State Legislatures.
Human right activists have questioned the constitutional validity of the MHA, 1987 because it involves curtailment of personal liberty without the provision of proper review by any judicial body. MHA‑87 is currently under process of amendment to make it United Nations Convention for Rights of Persons with Disabilities (UNCRPD) compliant.
· Right to marriage: According to the section 13 of the Act, divorce or judicial separation can be obtained if the person has been incurably of unsound mind, or has been suffering continuously or intermittently from mental disorder of such a kind and to such an extent that the petitioner cannot reasonably be expected to live with the respondent. 
· Right to property and making a will: Testamentary capacity requires a person’s full sense and mental sanity to have confirmed and signed the Will after understanding what his assets comprised and what he is doing by making a Will. He understands in full mental capacity to whom he is naming the assets to and how are they related to him and what repercussions it may have later. This right too of PWMD are questioned 
· Right to hold property: The legislative step taken during 1928 though had removed the disabilities of persons to hold the property; it did not remove the disability of a person with mental disorder.
· Right to Partnership: The relationship of partnership arises from contract and not from status. To become a member of a partnership firm, the soundness of mind is important. If a person of sound mental health, after becoming a partner suffers mental illness, then any other partner or other person who is found to be entitled may seek dissolution of partnership of such a person by filing an application before the District Court. On such application, after enquiry if it is noticed by the District Court that the person is mentally ill, then the District Court would appoint a manager. The manager so appointed by, as the district court may direct, shall join with other partners in disposing of the partnership property and shall do all such acts for carrying in to effect the dissolution of the partnership.
· Right to transfer of property: Only the persons having competency to contract could effect a transfer of property. As a contract made by a person with mental disorder is void, the transfer made by him would also be void.  However, if the person transfers a property during the lucid interval, then such a transfer stands valid. On behalf of a mentally ill under the Mental Health Act 1987, a manager appointed by the Court, with its prior approval could mortgage, charge or transfer by sale, gift, and exchange or otherwise transfer any of the immovable property of the person who has mental illness. However before granting the permission, the court shall make such an inquiry to protect the interest of the person with mental disorder. 
· Right to adaption: The concept of adoption is a unique feature of Hindu personal law as far as India is concerned. The person giving in adoption must have age of discretion and must be of sound mind. Similarly, to take in adoption the soundness of mind is an essential prerequisite. 
· Right to decide for an abortion: To terminate pregnancy of a woman who has not attained the age of eighteen years or a woman more than eighteen years but mentally ill, the consent of guardian in writing is a mandatory requirement and without such consent, no termination could be done. The persons will is discounted. 
All these rights that are taken away from the person by disallowing him to use his legal capacity account due of the “guardianship law” that reinforces less of the services users’ involvement and the sole authority is shifted to the guardian appointed by the law

Guardianship law in MHA-1987
 If a person is in hospital under guardianship under section of the Mental Health Act, the person with mental illness stands no capacity to make his her own decision. The personal wishes and decisions are discounted of the person with mental illness and what every suits the guardian is followed. 
Excluding/ Excusing the person with mental illness from jury service, here the issue is greater. The assumption that those with mental health problems have nothing of value to contribute needs to be challenged.
Central to legal capacity is the right to enter agreements to give effect to one’s own intentions and decisions related to one’s person and property; to retain and exercise rights in relation to one’s private life; and to be held legally responsible and liable for one’s actions in contract, tort, property and criminal law – i.e. to be one to whom legal obligations attach.  Depending on the legal system, adults can lose their legal capacity on a legally-prescribed determination that they are not capable of making a particular decision, or indeed all decisions, related to their personal care, health care or property/finances; or that some form of substitute decision making is required to protect their personal interests or to prevent them from undue risk of harm to themselves or others (sometimes agents or representatives are authorized to make this determination on an informal basis).  When this happens people can be placed under some form of guardianship or some other substitute decision- making arrangement.  Article 12 calls for an end to such laws where they provide for this determination on the basis of disability, and where they do not provide people with disabilities access to supports and reasonable accommodations to exercise their legal capacity.
Article 12 fulfilment: Lower and middle income countries to find way to address right to legal capacity 
In studies conducted in India view that the service delivery context in a country like India make implementation of supported decision-making tools problematic, as such tools are designed to be implemented in a more accessible, equitable, and organized system.
Next path breaking legislative innovation in MHCB is the advance directives. This provision enables all persons who have had mental illness in the past and are currently in a competent state to write down their wishes on a plain paper on how they would like to be treated in the event of a future episode and how they would specifically not like to be treated. A typical advance directive may be that the individual will like to be treated with only medication and not electroconvulsive therapy (ECT) or he would like to be treated as an outpatient and not be admitted to a hospital. Some riders apply to the provision, for example, advance directives will have to be signed by a general practitioner to ensure decision making capacity at the time of writing, advance directives not being applicable during 72 h of “emergency treatment” (please see below) and all advance directives of “no treatment at all” having to be registered with the review commission.
Article 12 of The Convention on the Rights of Persons with Disabilities (CRPD) (Equal Recognition before the Law) is representative of this paradigm shift, stressing that systems should shift from models of plenary guardianship to models of supported decision-making to enable persons with disabilities to exercise their legal capacity.
Legal systems may create legal incapacity due to guardianship provisions for persons with mental illness, or legal incapacity might arise because of decisional incapacity and mental incapacity in the midst of an active phase of illness. Legal capacity should not be confused with mental capacity, which is the ability to understand incoming information, considering harms and benefits of making or abstaining from a decision, and the ability to communicate the decision to others.
Autonomy is not necessarily the most dominant principle in many low and middle-income countries (LMICs), where cultural emphasis centres more on reciprocity, family, community, and joint decision-making. In many LMICs, for example, the family often assumes the role of decision-maker, instead of the individual, responsible for ongoing mental health care. This is also the case in India, where mental health care often aims to do what is best for the family. This is also embedded in India’s Mental Health Act of 1987, which recognises the importance of family as the primary decision-makers; however this system has been criticised as it leaves the potential for family members to abuse these decision-making powers. Currently, a new Mental Health Care Bill (2013) has been cleared for parliamentary review. The revised Bill adopts a more rights-based approach to care and has made an explicit provision for PADs as a way to promote supported decision-making. The draft legislation provides for a PAD that can a) specify the type of treatment a service user may want b) the type of treatment a service user may not want and c) the person the service user wants to make decisions as a nominated representative (proxy decision maker).
While the draft law in India could empower persons with mental illness to have more autonomy over decision-making, there are substantial barriers to overcome, most notably sparse finances and human resources as well as a lack of awareness among health care workers, families and service users about ethical frameworks, weakening the value of available tools for protection of human rights of persons with mental illness.
A study was conducted in Tamil Nadu. The themes that emerged out were involved decision making were: Self- efficacy, control over circumstances, types of decisions made. In the study conducted by Pathare and Shields et al in Tamil Nadu, clients described three forms of decision making: 
· Active ( Operationalising the decisions made independently)
· Passive ( Closing to hand over the decision making power to someone else for particular decisions 
· Collaborative for of decision making ( joint decision making) 
Barriers to decision making: 
· Dominating families 
· Negotiation aspect with health care providers and carers 
· Lack of control because if symptoms, economic conditions, poor resources
Some of the perceptions on PAD found were: In India decision making roles are predetermined. Also PAD study in India showed the relatives to be supportive 
Hence India through its Mental Health care bill is in the preliminary phase where, if fertile situations which will be discussed in the recommendation section are created can ensure the Right to legal capacity for persons with mental illness. Persons with Disability Act ‑95 is also under revision and a draft “The Rights of Persons with Disabilities Bill, 2011 (RPWD Bill) has been submitted to the Ministry of Social Justice and Empowerment (MSJE). Sec 18 of the proposed bill states that PWD will enjoy legal capacity on equal basis with others in all aspects of life and any law, rule, bye‑law, custom or practice prescribing disqualification on ground of disability will become unenforceable. PWD have the right to access support necessary to exercise the legal capacity, but they are free to alter, modify or dismantle any support system. Concept of plenary guardianship has been abolished and replaced with limited guardianship. PMI has been provided 1% quota out of the proposed 7% reservation for PWD in government jobs.
Provisions of MHC Bill and RPWD Bill are in conflict of each other. The drafting team of the RPWD was dominated by human right activists. A section of human right activist are in favour of complete legal capacity to all PMI and want a complete ban on involuntary institutionalization and even dismantling of all psychiatric hospitals. They feel that in the MHCB, there is no assumption of universal capacity, and no plan to provide support to people in making informed choices regarding their own affairs. They have even called for outright repeal of MHA‑87 and matter to be covered by a revised and comprehensive RPWD Bill under the purview of MSJE.

[bookmark: _Toc424496487]Relevance of the international human rights framework to fulfil Right to legal capacity

International human rights instruments are important in the context of mental health because they are the only source of law that legitimizes international scrutiny of mental health policies and practices within a sovereign country and also because they provide fundamental protections that cannot be taken away by the ordinary political process.
Therefore, international and regional systems have addressed the human rights of persons with mental illnesses through treaties, declarations and thematic resolutions.

Relevance to ensure right to legal capacity:
Article 12(1) of the CRPD states that: States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before the law.   
Article 12(2) states that:   States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life.   Article 12(3) states that: States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity.  
Article 12(1) reflects the language of Article 16 of the International Convention on Civil and Political Rights (ICCPR): “Everyone shall have the right to recognition everywhere as a person before the law.”  This right is understood as a right to a ‘legal personality,’ which Volio defines as an “individual’s ‘personhood’ in society.”
Central to the legal capacity is the right to enter into agreement to give effect to one’s own intentions and decisions regarding one’s life and property. Before CRPD right to legal capacity was recognised in Article 15 of the Convention on Elimination of all forms of discrimination against Women, (CEDAW) Article 12 (2) of CRPD reflects the same language as CEDAW.  Article 16 of ICCPR and Article 12 (1) of CEDAW extracts the rights to legal capacity. 
Researches around the globe that has been done on decision making remained centred around the medical domain, primarily treatment. Many researches focus on making to make the “Right to legal capacity as an action rather than an aspiration. Through the researches have emerged models of shared decision making. Supported decision making e.g., advance directives, enduring powers of attorney, health care proxies, arrangements for financial decisions (e.g., payee regimes, banking systems), nominated representatives, and/or personal ombudsmen.
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Focus on Outcome: Despite the CRPD’s exhortation for supported decision-making, there has been resistance, primarily due to the assumption that PWMI are unable to make the right decision and are not aware of their best interests. This is based on the “outcomes” approach to legal capacity, which infers one’s capacity from the outcomes of decisions they make. The bias in this approach lies in the fact that it assumes PWMI must make “right” and reasonable decisions to be considered to have capacity, and it does not afford PWMI the right to make mistakes or wrong decisions (and to subsequently learn from experience) like others in society.
Equating mental capacity to disability: The other issue the incapacity equation with mental illness is very blunt. Instruments to deny legal capacity on the basis of mental disability has not been addressed in the international legal framework. The existing frame works should review the legal capacity in light of the criteria of person identity introduced by John Locke in 17th century by his theory of “continuity of consciousness” The way to progress in the direction is to remove the threshold of the decision. 
Test of moral and legal personhood and capacity to act: The use of reason and rationality as a test of test of moral and legal personhood and capacity to act should be used in place of just equating some ones disability to lack of legal capacity. 
Ensuring access to the needed personhood to demonstrate and exercise legal capacity: This can be done if supported decision making are introduced and persons with mental illness are guided in this aspect, making networks, sharing information, creating awareness, individual advocacy and reforms on community support systems. 
Recognising different decision making status through which legal capacity is exercised: Different forms of decision making should be recognised like: autonomous decision making, substitute decision making, provisions of reasonable accommodation
Legal safeguards for supportive decision making: Decision making usually involves family members and friends, but for those users who do not have caregivers or do not want to associate with them, should have legal aid available and legal safeguards to prevent any bottle necks or problems should also be available. 
Providing reasonable accommodation: Article 5 talks about reasonable accommodation. Hence legal safeguards to support accommodation should be timely available. 
Burden of proof demonstrating legal capacity: The burden of proof should fall on the party. The state should have the obligation to assist in developing capacity of physicians and other legal relations with PWMI and the burden of proof that someone is incapable shifts on the other direction. 
Other recommendations to reform the system specifically with reference to India context: 

Exploring possibilities to introduce advance directives in India: The current state of public health system is fragment particularly at the system level where it is common from different systems of medicine (example faith based and different bio medical practice) it is difficult how PAD will coordinate and honoured across care platforms. It needs to be adapted to the new social context. Next path breaking legislative innovation in MHCB is the advance directives. This provision enables all persons who have had mental illness in the past and are currently in a competent state to write down their wishes on a plain paper on how they would like to be treated in the event of a future episode and how they would specifically not like to be treated. A typical advance directive may be that the individual will like to be treated with only medication and not electroconvulsive therapy (ECT) or he would like to be treated as an outpatient and not be admitted to a hospital. Some riders apply to the provision, for example, advance directives will have to be signed by a general practitioner to ensure decision making capacity at the time of writing, advance directives not being applicable during 72 h of “emergency treatment” (please see below) and all advance directives of “no treatment at all” having to be registered with the review commission.
Addressing Barriers at the professional level: The hierarchical structure of the doctor patient relationship. In this type of set up, patients may be reluctant to show preferences in the fear of insulting the doctor. 
Working on barriers at the client/ users level: Barriers for decision making at the users level. Not being informed and the perceived feeling of not being supported appeared as one barrier in decision-making. Some also expressed fear about their own level of competency and were reluctant to breach the topic of shared decision-making with their health providers often relating back to traumatic experiences from the past with health care providers. Clients felt particularly uncertain about decision-making when they were perceived to not be competent due to their mental illness. Third, cultural factors in help-seeking behaviour and decision-making also impact the willingness to share decision-making with health care providers. Fourth, social exclusion has also been cited as a barrier to decision-making. Lastly, decisional conflict was cited as a barrier leading to increased treatment discontinuation and treatment refusal. Fear and anxiety that they are “difficult” patients and challenging their health care provider and this will lead to reduced access to much needed care. 
Creating an accessible and equitable and organised system: The authors take the view that the service delivery context in a country like India make implementation of supported decision-making tools problematic, as such tools are designed to be implemented in a more accessible, equitable, and organized system.
Changing attitudes and behaviours through trainings: Article 12 of The Convention on the Rights of Persons with Disabilities (CRPD) (Equal Recognition before the Law) is representative of this paradigm shift, stressing that systems should shift from models of plenary guardianship to models of supported decision-making to enable persons with disabilities to exercise their legal capacity. This can be done through introducing perspective building trainings on human rights. 
Removing Guardianship provisions: Legal systems may create legal incapacity due to guardianship provisions for persons with mental illness, or legal incapacity might arise because of decisional incapacity and mental incapacity in the midst of an active phase of illness. 
Sharing a language of support: Autonomy is not necessarily the most dominant principle in many low and middle-income countries (LMICs), where cultural emphasis centres more on reciprocity, family, community, and joint decision-making. In many LMICs, for example, the family often assumes the role of decision-maker, instead of the individual, responsible for ongoing mental health care. This is also the case in India, where mental health care often aims to do what is best for the family. This is also embedded in India’s Mental Health Act of 1987, which recognises the importance of family as the primary decision-makers; however this system has been criticised as it leaves the potential for family members to abuse these decision-making powers. Currently, a new Mental Health Care Bill (2013) has been cleared for parliamentary review. The revised Bill adopts a more rights-based approach to care and has made an explicit provision for PADs as a way to promote supported decision-making. The draft legislation provides for a PAD that can a) specify the type of treatment a service user may want b) the type of treatment a service user may not want and c) the person the service user wants to make decisions as a nominated representative (proxy decision maker).
Using tools to empower by creating awareness: While the draft law in India could empower persons with mental illness to have more autonomy over decision-making, there are substantial barriers to overcome, most notably sparse finances and human resources as well as a lack of awareness among health care workers, families and service users about ethical frameworks, weakening the value of available tools for protection of human rights of persons with mental illness. 
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Civil Society Initiatives: Erwadi fire incident is one of the illustrious example in the field of judicial activism and public cause action in the field of mental health aspect in the country. 
Voice so persons with mental illness are the most impactful way to make changes and what better that creating a representation of them in the groups of those making these policies and changes. This is because those who face the wrath, know the best what they want from the system. 
Also in the past NAMI, Handicap International, Mental disability Advocacy centre, Bulgarian Healsini Committee and other advocacy organisation and support groups have been very able to demand and advocate for their rights. 
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