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Section 1: Executive Summary 

Overwhelming evidence suggests that people with psychosocial disabilities are often discriminated and their right to make legal decisions is also curtailed. In order to comply with the UNCRPD, it is necessary to bring legal reform within countries domestic laws so that people with disabilities can retain and exercise legal capacity.

Exercising legal capacity means making decisions for oneself in all areas of life including medical treatment, housing, employment, relationships, finances, children, and property

Recommendations are offered to the existing acts and bills in the Indian context need to be revised to bring them in harmony with the UNCRPD. This will make the person with disability autonomous and keep them at the center of all decision making. This marks a paradigm shift from looking at disability a social welfare concern to human rights issues preserving their legal capacity, equality and dignity. 


Section 2: Relevance of international human rights framework 

Historically, individuals with disabilities could not enjoy their full potential as the State did not recognize them as legal subjects with rights who were on an equal basis with others. Important decisions about their lives (for e.g. medical treatment, housing, employment, relationships, finances, children, and property) were taken by family members or guardians. Due to this persistent abuse and overuse of this ‘guardianship model’, UNCRPD (2006) proposed a new ‘supported decision making model’. The basic premise of this framework is that people with mental disabilities retain their legal capacity always and need to be supported to make informed choices regarding important matters affecting their lives. 

It is further suggested that even when an individual with disability requires total support, the support person(s) should enable the individual to exercise his/her legal capacity to the greatest extent possible, according to the wishes of the individual.[footnoteRef:2] [2:  The United Nations Handbook for Parliamentarians on the Convention on Rights of PWD and its Optional Protocol.] 


International treaties are powerful tools for change and UNCRPD is the most comprehensive legal document that offers a template towards equal rights.  


Section 3: The need for change 

Restrictions in the decision making capacity are stemming from paternalistic attitudes, ignorance about international obligations and also due to a negative bias that PWDs won’t improve in their conditions. But with the arrival of CRPD, the article 12[footnoteRef:3] clearly indicates that people with disabilities are considered equal before the law and the State has an obligation to safeguard the rights of people with disabilities.  [3:  Details of Article 12 of CRPD is provided in Appendix 1 ] 


Bulk of support for this change has come from literature pertaining to ‘decision making’[footnoteRef:4] and reports of human rights violations. It is noted that decision making is on a continuum with varied degree of autonomy (substitute decision making, where there is no autonomy  shared decision making, where there is little autonomy   supported decision making, where there is full autonomy). Individual retains legal capacity regardless of their mental state of functioning and/or the level of supported needed by them. [4:  Minkowitz, T. (2006). No-Force Advocacy by Users and Survivors of Psychiatry. Wellington: Mental Health Commission.] 


Although there is no single best practice implemented by any country for supported decision making, these obligations have to be interpreted in light of the national laws. Local laws need to be modified or amended whenever they obstruct with the easy implementation of the components of this treaty. 


Section 4: Analysis of the state’s obligations 

The Constitution of India under its Article 4 ‘Right to equality’, guarantees equality for all its citizens before law and equal protection of law. Further, Article 15 and Article 16 prohibit discrimination on the grounds of “religion, race, caste, sex, place of birth or any of them” but does not include disability as a category. 

Article 253 of the Constitution of India enables the Parliament to override the federal distribution of powers and to give effect to a treaty entered with foreign power or an international body even if the matter of legislation relates to an entry in the State list. With the signing of the Proclamation of Equality and Full Participation of People with Disabilities in Asian and Pacific region, the legislation was enacted by the Parliament in 1995. This allows for the international treaty to assert its force and be enforceable. Although the rights of people with disabilities and legal capacity are not directly mentioned in the constitution of the country nevertheless there are other mechanisms through which safeguards are created to protect the rights of vulnerable people.

India currently has four different laws that pertain to people with disabilities. These laws are:
*The Mental Health Act of 1987,
* the Rehabilitation Council of India Act of 1992,
*The Persons with Disabilities Act of 1995, and
* The National Trust for Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation, and Multiple Disabilities Act of 1999

States obligations can also be seen through the current status of various bills and acts pertaining to PWDs. At present in India, the National Trust for the Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation and Multiple Disabilities Act (NTA), 2009, creates a presumption that persons with cerebral palsy, autism, mental retardation or multiple disabilities require a guardian to function. The Mental Health Act, 1987, also provides for the appointment of a guardian for a person found to be “mentally ill” and incapable of handling their own assets

First, is the draft of “The Rights of Persons with Disabilities Bill (2011)” (RPWD Bill) which has been submitted to the Ministry of Social Justice and Empowerment (MSJE). Sec 18 of the proposed bill states that PWD will enjoy legal capacity on equal basis with others in all aspects of life and any law, rule, bye‑law, custom or practice prescribing disqualification on ground of disability will become unenforceable. PWD have the right to access support necessary to exercise the legal capacity, but they are free to alter, modify or dismantle any support system. Concept of plenary guardianship has been abolished and replaced with limited guardianship. 

Second national legal instrument which looks at the needs of PWDs is the Mental Health Care Bill (2014). This bill proposes supported decision making except in some situations of impaired decision making capacity. 

Provisions of MHC Bill and RPWD Bill are in conflict of each other. The drafting team of the RPWD was dominated by human right activists. A section of human right activist are in favor of complete legal capacity to all PMI and want a complete ban on involuntary institutionalization and even dismantling of all psychiatric hospitals. They feel that in the MHC Bill, there is no assumption of universal capacity, and no plan to provide support to people in making informed choices regarding their own affairs. They have even called for outright repeal of MHA‑87 and matter to be covered by a revised and comprehensive RPWD Bill under the purview of Ministry of Social Justice and Empowerment. 

As can be seen, the provisions in some of the older legal acts are in opposition to the values of CRPD. The UNCRPD mandates that persons with disabilities have the right to be recognized as persons before the law, and enjoy the same legal capacity as others in all aspects of life. Neither of these mandates is reflected in the bill. Though persons with disabilities are granted the right to own or inherit property, control their financial affairs and obtain access to bank loans, mortgages and other forms of financial credit, there is no effective manner of realizing these rights and no provision for safeguards whatsoever.

There is no shift from substituted decision-making to supported decision-making. The “mentally ill” who are unable to take care of themselves or make legally binding decisions will have all decisions taken on their behalf by guardians. The position of persons governed under the NTA does not change at all. And then, more categories of persons with disabilities may have their legal capacity threatened. The bill creates the category of persons with “high support needs” who will be any person with more than 40 per cent of a disability. An assessment board gets to take decisions on the nature of “support” to be given to these persons, with no obligation to consult the person concerned. The scope of “support” is not defined under the bill, which means it could include guardianship or even institutionalization, neither of which are barred. Undoubtedly, the bill opens up various opportunities — there are incentives for the private sector to accommodate persons with disabilities, and with that will come requirements for training the persons who are employed, sensitizing other staff members and making workplaces accessible. 

Supported decision-making can take many forms. Those assisting a person may communicate the individual’s intentions to others or help him/her understand the choices at hand. They may help others to realize that a person with significant disabilities is also a person with a history, interests and aims in life, and is someone capable of exercising his/her legal capacity.s

The type and intensity of support to be provided will vary significantly from one person to another owing to the diversity of persons with disabilities. This is in accordance with article 3 (d), which sets out “respect for difference and acceptance of persons with disabilities as part of human diversity and humanity” as a general principle of the Convention. At all times, including in crisis situations, the individual autonomy and capacity of persons with disabilities to make decisions must be respected

One way to completely accept and include people with disabilities to be part of human diversity will be to do away with substitute decision making and adopt supported decision making



Section 5: Recommendations 

Even though India ratified CRPD in 2008, the local laws are yet to be revised to incorporate all the provisions of the CRPD. The recent ‘mental health care bill’ (2014) is tabled in the parliament and is considered to be an exhaustive attempt to integrate principles of CRPD.  Listed below are a few recommendations to encourage legal capacity for PWDs so that they can make decisions pertaining to their personal and even political lives.

Recommendations related to assessment  
1. Systematic analysis of all programmes, practices, social schemes requires PWDs to enter into legal contracts and check if they taken into account legal capacity. 
2. To introduce and encourage the use of advanced directives in hospitals. Either by hiring lawyers with a hospital set up and by equipping mental health professionals with knowledge on advanced directives.

Recommendations related to collaboration 
3. Multi sectoral consultations and interaction with ministries of justice, health and welfare; human rights organizations; user groups to foster communication and exchange of ideas through policy group meetings and conferences and reinforce dialogue on legal capacity
4. Provide economic benefits, tax exemptions to hospitals, organizations and employers who promote supported decision making
5. National awards to be conferred by the government to practitioners (individual/organizations) of supported decision making to create larger public awareness
6. India does not have provision of Personal Ombudsman[footnoteRef:5]. So attempts to be made with legal experts to lobby for including this provision in subsequent amendments to the law [5:  Details of the tasks carried out by personal ombudsman in Appendix 2] 

7. Create and strengthen special community services with provision of legal mentors/friends who can provide advice to PWDs.

Recommendations related to training
8. Collaborating with user groups to accommodate their needs along with disseminating information about their rights
9. Educate PWD to ensure they are not overly compliant to procedures or any aspect of civil society because of self stigma (fears of being perceived as challenging by service providers, family etc.)
10. Create awareness for families who have person with disabilities
11. Capacity building of professionals (doctors/lawyers/bankers) need to be taught their duty to obligate with the wishes of the PWD
12. Educate about advanced directives as a way of advance planning 

Recommendations related to research
13. Examine laws on guardianship and substitute decision making and explore reasons for why people would want to continue with these approaches through surveys and focused groups methods.
14. Gather examples of good practice in supported decision making from other countries
15. Create an working committee which will work on the development of a national framework which takes into account supported decision making
16. Develop a framework and guidelines in case the person does not have a trusted person 
17. Conduct periodic review meetings and outcome studies to understand the current implementation of legal capacity
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Appendix 1

CRPD Article 12
1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before the law.

2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life.
International Covenant on Civil and Political Rights Article 16 Everyone shall have the right to recognition everywhere as a person before the law.

3. States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity

4. States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person’s circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent and impartial authority or judicial body. The safeguards shall be proportional to the degree to which such measures affect the person’s rights and interests

5. Subject to the provisions of this article, States Parties shall take all appropriate and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their property.

Appendix 2

Definition of a ‘Personal Ombudsman’
· A highly skilled individual with no alliances with psychiatry, social services, or the individual’s family
· The PO acts only on the basis of what the service user tells him to do
· The PO is engaged with the service user for a long period of time as this is what is necessary to gain the service user’s trust
· The PO has to be very flexible and creative in order to satisfactorily meet the needs of the service user
· The PO works flexible hours – it is not a regular day job!
· The PO does not have an office but rather meets the service user where he lives or elsewhere in the community
· It is relationship-based; no records are kept by the PO and all paperwork belongs to the service user
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