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Executive Summary
Nevertheless Lithuanian Parliament has introduced new law amendments recently, there is no substantial guardianship reform enforced. The CRPD[endnoteRef:1] obliges, that people with disabilities should enjoy legal capacity on an equal basis with others in all aspects of life. This means that guardianship cannot exist in principle and no one can have the absolute power to make decisions on behalf of a person with disability.  [1:  13 December 2006, Convention on the Rights of Persons with Disabilities, http://www.un.org/disabilities/convention/conventionfull.shtml] 

It is recommended to completely abolish guardianship at law. Social and mental health care services must correspond CRPD, supported decision-making mechanism has to be created, protection against abuse, community based services, and reasonable accommodation must be available. Professional groups must be trained adequately.  
The Need for Change        
Currently under Lithuanian law people with disabilities can be declared fully incapable and placed under guardianship. Current situation violates international human rights standards and main issues are referred in the letter to Lithuanian Government by international and national NGOs[endnoteRef:2] There are more than 6000 people under plenary guardianship in Lithuania. Many of them live in closed social care institutions.  [2:  13 June, 2012, Written submission by the Global Initiative on Psychiatry, Lithuanian Forum for the Disabled and the Mental Disability Advocacy Centre to the Human Rights Committee, 105th Session 9 - 27 July 2012 With respect to LITHUANIA, http://mdac.org/sites/mdac.org/files/2012_submission_hrc_lithuania_0.pdf] 

[bookmark: _GoBack]Parliament adopted amendments of laws, reforming the regulation of guardianship in Lithuania on 26 March 2015. These legal amendments modified above mentioned Lithuanian medieval guardianship system and introduced limited capacity concept, as well as provided supported decision-making and advance directives. Regular review of the status of a person's guardianship is also anticipated. The amendments should come into force in January 1, 2016. A strong push for reform came about as a result of the European Court of Human Rights ruling in the case of D.D. v Lithuania (2012).[endnoteRef:3][endnoteRef:4]  [3:  26 March 2015, Law Amending the Civil Code, , No. XII-1566, http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=1020888&p_tr2=2 and 26 March 2015, Law Amending the Code of Civil Procedure, No. XII-1567, http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=1020891&p_tr2=2]  [4:  9 July 2012 judgment of the ECtHR in the case of D.D. v Lithuania, application No. 13469/06, http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-109091#{"itemid":["001-109091"]}] 

Even after law amendments, regulations are not in line with the provisions of the CRPD which obliges to ensure that not a single person is ever fully deprived of his or her ability to make decisions. 
Amendments abolish the ability to declare a person incapable in all aspects of life with a single court order. However the court specifies the list of fields regarding which the person concerned will partially or fully loses their legal capacity, and the list of deprivation of rights can be so broad that it in fact may mean full incapacitation. Parliament left open the possibility of declaring a person incapable "in a particular field" – in other words, the transfer of full decision-making authority still exists. E.g. the Civil Code explicitly provides that persons may be prohibited from marrying if they have been declared legally incapable in this regard. It is inscribed even in the Constitution of the Republic of Lithuania that persons being declared as incapable cannot vote, cannot become parliamentarian (art. 34, 56, 63).[endnoteRef:5] Also hearing of person with disabilities during court proceedings is promoted, but not guaranteed as exception rules are left.  [5:  25 October 1992, Constitution of the Republic of Lithuania, http://www3.lrs.lt/home/Konstitucija/Konstitucija.htm] 

Despite promising developments, supported decision-making as an alternative to guardianship has not yet been put into other laws. Law on Mental Health Care[endnoteRef:6] still includes guardianship and does not include supported decision-making schemes. There are no regular guardianship review protocols prepared, and, more important, no supported decision-making schemes and services developed. Law on Social Services[endnoteRef:7] does not include range of community based services, adequate housing provisions, which is of crucial importance for exercising legal capacity for people with psychosocial disabilities. [6:  6 June, 1995 Law on Mental Health Care, http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=259559&p_query=&p_tr2=]  [7:  19 January, 2006, http://www3.lrs.lt/pls/inter2/dokpaieska.showdoc_l?p_id=270342&p_query=&p_tr2=] 

Prevention of the occurrence of all forms of exploitation, violence and abuse of people with disabilities, and its monitoring is not effectively ensured in Lithuanian legislation. Despite OPCAT[endnoteRef:8] ratified by Lithuanian government in 2013, there are no effective mechanisms in place for prevention of cruel behaviour with people with disabilities. [8:  18 December 2002, Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, http://www.ohchr.org/EN/ProfessionalInterest/Pages/OPCAT.aspx] 

Relevance of the International Human Rights Framework
Everyone is entitled to all the rights and freedoms, without distinction of any kind: Preamble(b) CRPD, Preamble ICCPR[endnoteRef:9], Article(3) EDHR[endnoteRef:10]. [9:  16 December 1966, International Covenant on Civil and Political Rights, http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx]  [10:  10 December 1948 , The Universal Declaration of Human Rights http://www.un.org/en/documents/udhr/] 

Right to recognition before the law: Article(12(1)) CRPD, Articles(16, 26), ICCPR, Article(6) EDHR.
Right to make our own decisions (and principle of informed consent): Articles(12(2), 25(d)) CRPD, Article(1) ICCPR.
Obligation to provide supports (where needed) to help someone exercise legal capacity:  Article(12(3)) CRPD.
Obligations for the safeguards which should be inherent in any system providing decision-making support to people with disabilities: Article(12(4)) CRPD.
Right of persons with disabilities to own or inherit property, to control their own financial affairs:  Article(2(5)) CRPD, Article(17(2)) EDHR. 
Right to marriage, family, parenthood and relationships, on an equal basis with others: Article(23) CRPD, Article(7) ICCPR, Article(8(1)), ECHR[endnoteRef:11], Article(12) EDHR. [11:  https://ec.europa.eu/digital-agenda/sites/digital-agenda/files/Convention_ENG.pdf] 

Right to vote and be elected:  Article(29(a)) CRPD, Article(25(b)) ICCPR, Article(21) EDHR.
Right to access to justice and fair trial: Article(13) CRPD, Article(10) EDHR, Article(14) ICCPR.
Protection against exploitation, violence and abuse, also torture or cruel, inhuman or degrading treatment or punishment: Articles(15, 16) CRPD, Article 7 ICCPR, Article(5) EDHR.
Right to quality and standard of free or affordable health care and programmes equally with other: Article(25(a)) CRPD.
Right to work: Article(27) CRPD, Article(23), EDHR.
Right to participate in political and public life: Article(29) CRPD; Article(11) EDHR, Article(20) UDHR.
Right to live independently and being included in the community: Article(19) CRPD
Right to adequate housing: Article(11(1)) ICCPR, Article(14(2)) CEDAW[endnoteRef:12] and Article(27(3)) CRC[endnoteRef:13], Article(5(3)) CRPD. [12:  18 December 1979 , The Convention on the Elimination of All Forms of Discrimination against Women , http://www.un.org/womenwatch/daw/cedaw/cedaw.htm]  [13:  20 November, 1989, Convention on the Rights of the Child, http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
] 

Recommendations for Reform
1. Abolishing deprivation of the fundamental rights of adults under guardianship „in a particular field“ (property, work, family life, marry, vote, associate, access courts, election).
2. Creating supported decision-making services schemes and schemes with respect to following basic principles:
· The adult retains full legal capacity whilst receiving services from a support person.
· A support person should not be appointed without the adult’s consent.
· There must be a relation of trust between the adult and the supporting person. A court should therefore not create such relationship, only recognise its existence.
· The support person should not act on behalf of the adult. This role is limited to merely providing the adult with support and assistance in making and communicating decisions. 
· There must be safeguards in place to protect the adult against abuse and exploitation.
3. To amend Law on Mental Health Care and Law on Social Services describing supported decision-making mechanisms and spectrum of community based services and housing services leaving possibility to choose where and with whom to live.
4. To establish mechanisms to prevent abuse:
· Establish objective criteria for conducting incapacity assessments and clear grounds for a judicial determination of legal incapacity.
· Establish criteria for selecting the guardian that clearly preclude people with conflicts of interest from serving as guardians and establish the possibility to apply for modification or termination of guardianship.
· To guarantee access to information, full participation and hearing of the person with disabilities during the judicial and court proceedings. 
· Ensure that legislation mandates compulsory and meaningful reviews of guardianship, at which the adult is fully involved and adequately legally represented. 
· To create complaint mechanisms at local and central levels for adults under guardianship, including access to judicial remedies.
5. Launching trainings for judges, lawyers, social workers, psychiatrists, municipality representatives and other relevant professionals on CRPD, supported decision-making schemes, advance directives protocols, abuse prevention mechanisms and regular review protocols.
Analysis of the Obligations to Include Civil Society in Law and Policy Reform
Involving civil society and in particular people with disabilities and their representative organisations in the guardianship law reform process, are referred in Article 4(3) CRPD. The principle, that persons with disabilities should have the opportunity to be actively involved in decision-making processes about policies and programmes, including those directly concerning them, is enshrined in the Preamble(o) CRPD.
Article 29(b) CRPD promotes forming and joining organizations of persons with disabilities to represent persons with disabilities at international, national, regional and local levels.
Monitoring of the implementation of CRPD includes identification of the need for reforms and monitoring of the reform processes. Article 13(3) CRPD stipulates involving fully civil society, in particular persons with disabilities and their representative organizations in the monitoring process.
International civil society organisations under Article 32(1) CRPD are recognized as important partners, as of cooperation with relevant international and regional organizations and civil society, in particular organizations of persons with disabilities, is emphasized.
