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EXECUTIVE SUMMARY
The following are the main points to emerge from the discussion below:
· The relevant law in England and Wales is contained in the Mental Health Act 1983 (as amended) (MHA) and the Mental Capacity Act 2005 (MCA)
· In both cases, the law, although passed before the ratification of the CRPD by the UK in 2009, aims to take account of the basic human rights principles of autonomy and equality
· The law, nevertheless, adopts an objectively grounded best interest approach to decision-making in certain circumstances; favours a functional model of mental capacity; permits involuntary detention and treatment in hospital in the interests of the patient’s own health and safety; and endorses guardianship as a possible vehicle for the care and protection of disabled people
· To that extent, the law in England and Wales is incompatible with international obligations contained, for the most part, in the CRPD
· To enable full compliance, law reform is necessary to abolish guardianship and substituted decision-making; to abolish involuntary detention other than on grounds of the protection of others; to abolish the functional test for incapacity; and to permit best interests decision-making on a subjective basis only that effects the will and preference of the person in question
· Any law reform process must enable the full participation, at each stage, of civil society, including in particular disabled people and their representative organisations

THE NEED FOR CHANGE
Although the MCA 2005 and MHA 1983 aim to respect the international human rights principles of equality and autonomy, they pre-date the CRPD and arguably are not fully compatible with it, especially as interpreted (albeit somewhat controversially) by the relevant UN Committee in its General Comment of April 2014.
The MHA permits involuntary detention of people with a mental disorder not only on the grounds that such detention is warranted for the protection of others but for their own health and safety. Once detained, a person with a mental disorder may be subject to involuntary treatment. To that extent, the regime for the detention of people with mental disorder routinely denies them the legal capacity to make decision about residence and treatment in a way which does not apply equally to those without mental disorder who might nevertheless be a risk to themselves or others.
Furthermore, the MHA sanctions a regime of guardianship for the care and protection of those with mental disorder who do not require hospital treatment but who nevertheless require protection and care in the community. In such circumstances, those people may be denied legal capacity to make decisions about residence, attendance and access, such decisions being made on a substituted rather than a comprehensively supported decision-making model.
The MCA, on the other hand, has the dual purpose of empowering and protecting adults who may have impaired decision-making capacity. It aims to achieve those ends by providing that an adult either has or lacks mental capacity to make specific decisions at particular times; that if such a person has mental capacity, she has the right to make that decision herself; but that if she does not, even after support has been provided, then a decision should be made in her best interests (to be interpreted on an objective basis as opposed to a subjective basis that would fully take account of the person’s own will and preference).

RELEVANCE OF THE INTENATIONAL HUMAN RIGHTS FRAMEWORK
The UN CRPD came into force in 2008 and was ratified by the UK in 2009. It requires a ‘paradigm shift’ away from best interests decision-making on behalf of others towards the achievement of autonomous decision-making wherever possible.
The two key requirements are that disabled people enjoy legal capacity on an equal basis with others, and that states must provide support to enable disabled people to make their own decisions where such is necessary.
The CRPD in effect therefore outlaws guardianship, substituted decision-making (including on the basis of ‘objectively’ determined best interests), involuntary detention and treatment, and the application of a discriminatory functional test for mental capacity. It also requires effective participation of civil society and of disabled people in particular in public life.
Although the domestic legislation in England and Wales aims to adopt human rights principles, the approach to reform has in essence been that of making the system better rather than creating a better system. To that extent, the existing regime incorporates aspects of the old paradigm that, when judged against the CRPD, find it wanting, notwithstanding the attempts to limit the denial of legal capacity, to recognise the principle of proportionality, to enable advance directives and to require regular and independent review of detention and deprivation of liberty. 

RECOMMENDATIONS FOR REFORM, BASED ON ANALYSING THE EXISTING SYSTEM AGAINST THE INTERNATIONAL FRAMEWORK
In April 2014 the UN Committee on the CRPD adopted its first General Comment, in which it made it clear that in its view the CRPD requires the abolition of substitute decision-making entirely and that it is not enough for such regimes merely to run in parallel with supported decision-making aspects. 
Both the MCA and MHA are to that extent incompatible with the CRPD, since both entail the denial of equal legal capacity to people with mental impairment in certain circumstances that in effect endorse best interest decision-making on a supposedly ‘objective’ basis in the face of the person’s own will and preference.
Furthermore, the MCA explicitly defines mental incapacity by restricting it to those who suffer from ‘an impairment of, or a disturbance in the functioning of, the mind or brain’. Such a definition may be described as ‘functional’, in that it entails a ‘diagnostic threshold’ that is linked directly to mental impairment. In other words, the inability to make a decision in particular circumstances amounts to a lack of mental capacity, and in turn entails the denial of legal capacity, if and only if the person has a mental impairment. To that extent such a provision is discriminatory and a denial of equal entitlement to those with mental impairment.
To achieve full compliance with the CRPD, it will therefore be necessary to amend both the MHA and the MCA. First, the objectively based best interests approach in both the MHA and MCA should be replaced by a subjectively based approach that gives priority to the person’s own will and preference, albeit with support where necessary, and so in effect abolishes guardianship in its entirety as well as involuntary detention and treatment other than on grounds of the protection of others.
Furthermore, the limitation of findings of mental incapacity in the MCA to those who have an ‘impairment of, or a disturbance in the functioning of, the mind or brain’ should be removed on the grounds that it offends against the equality principle.


ANALYSIS OF THE OBLIGATIONS TO INCLUDE CIVIL SOCIETY IN LAW AND POLICY REFORM 
One of the chief innovations of the CRPD is that it requires the full participation of disabled people in civil society, and thereby the direct engagement of, not mere consultation with, disabled people in the law reform process.
In this instance, it is therefore desirable to convene a number of fully inclusive and participatory workshops around England and Wales to canvass opinion among disabled people, their organisations and other stakeholders on the current operation of the MHA and MCA.
In addition, it is important to ensure the active participation of disability NGOs and other representative groups of disabled people at all stages leading up to legislative change.
Any government taskforces, advisory groups or bill teams established for the purposes of reviewing the legislation and procuring change should include proportionate disability representation.
Furthermore, positive steps should be taken to target hard-to-reach groups, engage in community outreach, and provide support for disabled people where necessary to ensure reciprocal communication and access, including in Easyread format to enable the participation of those, specifically, with cognitive impairment.
Where reasonable accommodation is needed to facilitate participation, all reasonable steps should be taken by the government to secure it.






APPENDICES
MENTAL HEALTH ACT 1983
2 An application for admission for assessment may be made in respect of a patient on the grounds that –
(a) he is suffering from mental disorder of a nature or degree which warrants the detention of the patient in a hospital for assessment (or for assessment followed by medical treatment) for a at least a limited period; and
(b) he ought to be so detained in the interests of his own health and safety or with a view to the protection of other persons
N.B. Similar provisions for conditions of admission and detention for treatment (s.3) and for guardianship (s.7)
MENTAL CAPACITY ACT 2005
1 (5) An act done, or decision made, under this Act for or on behalf of a person who lacks capacity must be done, or made, in his best interests.
2 … a person lacks capacity…if he is unable to make a decision…because of an impairment of, or disturbance in the functioning of, the mind or brain
CRPD
Art 12 (2) States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life.
(3) States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity.
Art 29 States Parties shall guarantee to persons with disabilities political rights and the opportunity to enjoy them on an equal basis with others, and shall undertake to:
(a) Ensure that persons with disabilities can effectively and fully participate in political and public life on an equal basis with others…
(b) Promote actively an environment in which persons with disabilities can effectively and fully participate in the conduct of public affairs without discrimination and on an equal basis with others….
UN Committee on the CRPD, General Comment, April 2014
(3) There has been a general failure to understand that the human rights-based model of disability implies a shift from the substitute decision-making paradigm to one that is based on supported decision-making
(28) States Parties’ obligations to replace substitute decision-making regimes by supported decision-making requires both the abolition of substitute decision-making regimes and the development of supported decision-making alternatives. The development of supported decision-making systems in parallel with the maintenance of substitute decision-making regimes is not sufficient to comply with Art 12


[bookmark: _GoBack]END
1

