Assignment for Module 6, “Case of Mrs. A”

Nikita Bezborodovs, Riga, Latvia

30/03/2015

If we look at the case of Mrs. A from the perspective of the modern international human rights framework, it becomes apparent that in the management of the case by the respective country’s mental healthcare system, Mrs. A’s human rights were violated, which led to suffering and eventually to her untimely death.

The Article 3 of the Convention on the Rights of Persons with Disabilities (CRPD) states “individual autonomy including the freedom to make one’s own choices” as one of the basic principles of the convention, which together with the statement contained in the Article 14 "that the existence of a disability shall in no case justify a deprivation of liberty”, and the statement in Article 25 that any form of medical treatment should be provided “on the basis of free and informed consent” can be interpreted as a prohibition of involuntary commitment and involuntary treatment.

In the case of Mrs. A, the decision of the mental health centre to warrant her involuntary commitment and involuntary treatment for her manic episode, while being in accordance with the national legislation, clearly violates the aforementioned principles of the CRPD, as she was admitted (deprived of her liberty) and treated without her free and informed consent.

Moreover despite the fact that there were some efforts to provide her with a less restrictive alternative to inpatient treatment (three community visits in one week), we can see that the healthcare system has failed to provide her with an appropriate level of support in the community (e.g. more frequent visits) which could have prevented her hospitalisation, which is in violation of the Article 19 of the CRPD.

When she was eventually admitted to hospital, the healthcare system has failed to provide reasonable accommodations in the treatment process, which is in violation of Article 14 paragraph 2 of the CRPD, which led to prolonged application of restraint. 

In the Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment the Special Rapporteur notes that there can be no therapeutic justification for the prolonged use of restraints, which may amount to torture or ill-treatment. 

In the case of Mrs. A. we see that after her involuntary admission she was medicated with sedatives (or rather chemically restrained) and then physically restrained for four days (with small intermissions every 12 hours), which has inflicted confusion and suffering, and was a direct reason of her death (as confirmed by the coroners report). In this situation we can find all the elements of torture: suffering, intent (despite the intent of the restraint being “to protect her”), purpose and State involvement (as the restraint was administered in full accordance with the State legislations). This is in direct violation of both Article 15 of the CRPD, and the UN Convention against Torture.

Working as a psychiatrist in Latvia I have personally witnessed many cases quite similar to the case of Mrs. A (although not all of them with such a sad result). In Latvian situation we don’t have a developed community mental healthcare system, so Mrs. A could not have got even the three visits from the community team. She could be consulted in the outpatient psychiatric department if her relatives would manage to bring her to the appointment, but in any case with or without an outpatient consult it would most probably result with an emergency commitment to a psychiatric institution (as we don’t have any psychiatric wards in general hospitals). 

If Mrs. A. would not voluntarily agree to treatment she would be assessed by a psychiatrist in the emergency department of the psychiatric hospital and admitted involuntarily. 

Latvian Medical Treatment Law Article 68 states that psychiatric treatment without consent can be given in 2 cases: if a person “has threatened or threatens, tried or is trying to do personal injuries to him or herself or to another person or has behaved or behaves violently to other persons” and “has a mental health disorder”; or if “the patient has indicated or indicates an inability to care for him or herself”. There would certainly be enough grounds for involuntary admission of Mrs. A according to this legislation, and how it is usually interpreted. 

Then in 72 hours she should have been seen by 3 psychiatrists (a consilium) in the department, who would determine if the mental state of the patient really satisfies the conditions of the Article 68, and prepare a letter to the court, which in 72 hours on the basis of the consilium letter (almost in all cases, without seeing the patient) warrants involuntary treatment for a time period of up to 2 months. 

There is no separate procedure for taking informed consent for treatment (e.g. receiving psychotropic medication) so Mrs. A. could be medicated straight away, upon admission, even before the decision on the involuntary admission by the court. 

The average number of patients in an acute psychiatric ward would be around 35, with 2 nurses and 2 orderlies during the day, and 1 nurse and 1 orderly at night. This means that agitated and bothersome patients are heavily medicated (there is a tendency to rely more on chemical restraint), but in case they continue to be bothersome (as in case of Mrs. A. - screaming, being confused, or being likely to fall) very likely to be restrained.

In Latvia the physical restraint can be continued for 2 hours, and in case of restraint a special “restraint protocol” has to be written and signed by a doctor (very often done retrospectively). After 2 hours the restraints should be removed. But the regulation does not prohibit restarting the restraint with a new protocol, and continuing this process indefinitely. In practice especially elderly or confused patients sometimes end up being restrained for prolonged periods of time (just like Mrs. A was), which can certainly lead to a similar resolution.

There are a number of issues that should be addressed in Latvian legislation and practice in order to better implement the human rights issues raising from the case of Mrs. A.

1) there should be provisions for less restrictive alternatives to hospital treatment (through the development of the community mental healthcare system, e.g. crisis teams, home treatment teams etc.) that persons with mental disabilities would be more likely to voluntarily choose as their treatment option.

2) in Latvia there is currently no legal process to evaluate the capacity of the patient to give informed consent (in practice if the patient signs the consent form capacity is presumed even if the patient is severely demented or disoriented, and vice vera if the patient doesn’t consent to treatment but satisfies the involuntary treatment criteria - incapacity is presumed). The process of capacity assessment should be introduced as separate from the process of involuntary commitment.

3) the decision of involuntary commitment should not be made by a general court without seeing the patient, but rather by a specialised judicial organ (e.g. a Mental Health Tribunal) always after actually seeing the person with mental disability, and involving the person in the process (and not just the state appointed representative as it currently is).

4) the decisions on the need for involuntary commitment and involuntary treatment should be separated (although the process of assessment can stay combined for the two).

5) there current legislation on the use of restraint is very scarce and should be expanded. Currently restraints are regulated (by the need to compose the “restraint protocol”) only in psychiatric settings, but not in the general hospital setting (where restraints are also frequently used). There is no regulation on how many times the restraints can be administered, or on the total duration of restraint, and there is no specific review mechanism both for individual cases, and the use of restraint in general.
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