
Human rights, have their basis in the welfare of the individual while securing adequate protection for members of society at large.  Fundamentally this case is about whether Mrs. A’s human rights were violated as she was involuntarily held and treated without her request or prior consent.  If she were in imminent danger and might harm herself and others, there is an expectation that professional health care would be administered without her consent to deliver her through this crisis.  From a mental health (clinical) perspective, however, it was never established that Mrs. A met these criteria and there was no indication of peril resulting in a tragic violation of her human rights.   

In this report, I will analyze Mrs.A’s case in the context of the underlying protocols of involuntary treatment in the Philippines and United States (US). In the US, the legal application of mental health rights is applied by State law and the analysis will be done based on California. I will start  by looking at International law, specifically the Convention on the Rights for Persons with Disabilities (CRPD). It is important to note, from the outset, that the laws of the country where she resides will determine the enforceability of the CRPD. The US for example, has signed the CPRD but it was never ratified by Congress. The Philippines has signed and ratified the CRPD but does not have the accompanying legislation. 
The Convention on the Rights for Persons with Disabilities (CRPD) and the 2008 Interim Report of the Special Rapporteur on Torture, which concern cases  for and against solitary confinement, support that Mrs. A should not have been held against her will and that her rights were violated.  Similarly, the International Disability Alliance emphasizes that the CRPD supersedes outdated and/or conflicting international instruments regarding complex issues like legal capacity and competence.  CRPD Article 4 states that “State parties shall undertake to ensure and promote the full realization of all human rights and fundamental freedoms for all persons with disabilities without discrimination.”  Protocols for involuntary admission in countries vary, but are similar in protecting from danger to self and/or others. Her unfortunate case is an example of violation of rights in several respects:
Article 12 of the CRPD states that “State Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life.”  Some laws like the Inter-American Convention on the Elimination of All forms of Discrimination against Persons with Disabilities states that “determination of incapacity does not constitute discrimination”.   All people with disabilities, such as Mrs. A, enjoy legal capacity on equal basis with others. Furthermore, Mrs A exhibits the capacity to make decisions by refusing  medication.   She may be manic but she is without homicidal/suicidal intent. A diagnosis does not take away capacity or rights. Although she suffered from a disorder she maintained capacity to exhibit decision making functions.  “Poor outcome due to lack of compliance” is not reason for involuntary admission.  
CRPD Article 14 b further states that “the existence of a disability shall in no case justify a deprivation of liberty.” This ensures Ms. A the fundamental right of liberty and protects her from confinement.  In this case, however, this was not respected and her mental disability was used as the justification for involuntary admission.  Even worse, the use of bed and chemical restraint were completely unlawful by international standards. Mrs. A did not consent and did not meet the standard for non-consented care which is threat of serious harm or injury to self and others. CRPD Article 25 “requiring health professionals to provide care of the same quality to persons with disabilities as to others, including on the basis of free and informed consent.”  
Article 19 of CRPD states that “Persons with disabilities have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement.” Mrs. A was explicit in her refusal to take medication and be admitted to the psychiatric ward. The UN Declaration of Principles for the protection of Persons with Mental Illness and for the Improvement of Mental health Care states that a person may be admitted involuntarily to a mental health facility only if certain criteria are met. Her situation did not meet criteria and was entitled to be treated outside institution.

In California, an involuntary admission, also called 51/50 hold, is administered by law enforcement and other authorized mental health providers to admit a patient to psychiatric ward and undergo non-consented treatment if she or he is deemed a threat of injury to self and/or others, in grave danger due to lack of self-care, and for chronic alcoholism. The effectiveness of  a 51/50 is often dependent upon a mental health practitioner’s ability to complete the required paperwork.  Because of the tedium, a law enforcer is more apt to 51/50 when the  proper forms have been filled out. If deemed necessary in California, Mrs. A could be admitted for a 72 hour hold and allowed to appear before a judge to decide whether a 14 day extension (which can be appealed) is appropriate.  Once a 51/50 has been enforced, psychiatric programs in California may use seclusion, physical, mechanical, ambulatory restraints, and medication despite her protestation if she is in immediate danger to herself or others and that asking for medication consent is not practicable.  Before her discharge, Mrs. A’s social worker, psychiatrist, nurse, relatives or support, an interpreter as necessary, in California, would convene to plan for further treatment after discharge.  The plan is presented to the patient only after care plan decisions are discussed by the team.  Often, patients agree to these decisions. If, however, Mrs. A disagrees, her release may be delayed so she has to balance her wishes and the teams recommendations to maneuver out of the institution. Not surprisingly, many patients do not have the cognitive sophistication to process this.  In California, Mrs. A may request for a Patient’s Rights Advocate to ensure that none of their rights are violated.  However, not many know about these services.  Patients need to be at all decision meetings especially if these pertain to their treatment.  The option to avail a Patient’s Rights Advocate should be explained to the patient before any meetings happen. 

The situation in the Philippines is very different.  If Mrs. A were to be involuntarily admitted, there are no hotlines to call, nor law enforcers  to respond to such a crisis.  Her family would have  to resort to calling a town leader who has access to ambulance services or who may first attempt to arbitrate before sending Mrs. A to the nearest mental health institution.   Because of limited government support, local town units are forced to make adjustments to fill in these gaps. Small town or “Barangay” leaders, especially in rural areas, arbitrate and make decisions for families, including those with disabilities.  Families are often forced to isolating, chaining, or secluding their family members. 

It is vitally important for Philippine communities to be educated in mental health disorder prevention, early intervention, and crisis triaging skills. It is also critical that the government provide the legal structure available in the United States.In December 2014, the National Mental Health Act  (NMHA) was submitted to the Philippine Congress. I believe that my IDMHHR&L project proposing Mental Health First Aid as a strategic national mental health literacy program is a start to demystify mental health, decrease stigma, and alleviate some of these issues.

Section 3 (c) of the NMHA intends “Provide the direction for a coherent, rational, and unified responses to the national mental health issues. Currently there are no standard procedures for involuntary admission.  A protocol, needs to be created and disseminated at national trainings.  In San Francisco,51/50 training is given yearly, a plan that could be adopted into Philippine practice.  A consumer, with involuntarily admission experience, should be given the opportunity to present so s/he can adequately suggest appropriate, and disability sensitive recommendations from a consumer’s perspective.

Section 4 (e) of the NMHA definition of terms reflects the need to transition from  “substitute decision-maker”  to “supported decision making”.  Section 7 of the Philippine Mental Health Act of 2014 is explicit about the prohibition on torture and cruel treatment, Section 8 on solitary confinement, and Section 9 is specific about compliance with domestic and international standards for involuntary treatment.  

If these laws were signed and enforced, Mrs. A would have more legal ground.  Currently, patients like her in the Philippines are at the mercy of pending legislation.  

Regardless of any nations’ economic standing, much still needs to change to protect human rights of persons with disabilities around the world.  CRPD, IDA, and the Rapporteur Report expose these gaps which can be tackled through policy changes and legislation.  Knowledge of these documents is a powerful instrument in advocating for these individuals’ human rights. 

