Assignment for Module 5 - Felicity Auer

For the purposes of this assignment I will assume that the state in which Juan resides is party to the UN Convention on the Rights of Persons with Disabilities (CRPD) and to the International Covenant on Economic, Social and Cultural Rights (ICESCR).

Infringements of Juan’s rights to access mental health care

1.  Juan was unable to work and one day states he could no longer function. This is potentially a violation of his right to access healthcare under Article 25(b) CRPD. 

Article 25(b) states that states parties shall provide those health services needed by persons with disabilities specifically because of their disabilities, including early identification and intervention as appropriate. The fact that Juan’s situation reached such an extreme point before there is any evidence of the provision of mental health care shows a violation of the state’s obligation to provide early identification and intervention in its provision of health services. If it had, Juan may have been able to continue working while being treated for his mental health problem.

2. Juan’s right of access to mental health care under Article 25(d) CRPD means the state is obliged to ensure that health professionals are required to provide care of the same quality to persons with disabilities as to others including on the basis of free and informed consent by as well as promoting dignity, autonomy, human rights and needs of persons with disabilities and ethical standards for healthcare. 

Juan was (albeit rarely) tied to the bed. This potentially constitutes a different human rights violation, since he was deprived of his liberty. This deprivation of liberty, likely on the basis of his mental disability is likely unlawful i.e. there is no legal justification for it. There is evidence stating that he was never violent and was the ‘best patient’.  This implies there was no justification for needing to restrain him or use restrictive practices although the hospital did.

Article 25 specifically incorporates promoting human rights into Article 25(d). This being a potential violation of his right to liberty could also constitute a violation of his right under Article 25(d) since it is evidence of the hospital not promoting a human rights agenda within healthcare. There is also other evidence of human rights violations by staff in the hospital in relation to other patients, and to Juan. This could also constitute a violation of his right to good quality care under Article 12 ICESCR. 

3. Article 25(d) also requires that the health professionals promote the autonomy, dignity and needs of the person. Juan states that there were no lockers for our clothes and belongings, which meant that other patients could still his possessions. Hospital staff also did not pass on his belongings left for him by his mother. 

Not allowing these things could constitute a violation of his right to private life, since it undermines his autonomy, his privacy and his dignity. This could also constitute a violation of Article 25(d) CRPD applying the reasoning from example 3.  

4. Article 25(f) requires the state to prevent discriminatory denial of health care or health services or food and fluids on the basis of disability. Juan states that he did not receive enough food and was constantly hungry and asking for more. This could constitute a violation of Juan’s right to health care under Article 25(f). It is extremely unlikely that his would happen in a hospital focusing on physical health care. 
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5. There is a violation of the state’s obligation to provide health services as close as possible to people’s own communities to Juan under Article 25(c) in multiple possible ways.

Firstly Juan was forced to go live with his mother – the state did not provide mental health care for him to be supported in his own community. This could also constitute a violation of Article 19 CRPD. Secondly when he needed greater mental health care she was forced to take him to a psychiatric hospital, there is no evidence of any primary care for mental health problems, or care in the community, instead a psychiatric hospital is the first port of call (and there is no evidence of an emergency situation where this might be more acceptable). Thirdly Juan states that because he didn’t take his medication at home he was taken back to the hospital many times over the years. There is no evidence of any support available to him to take his medication at home and to continue living in the community.  Fourthly once he was released and cared for in the community, he states that sometimes couldn’t afford the bus fare needed to get to the clinic for his treatment. This also violates his right to have health care services in the community since he is unable to access care.


Instances where Juan’s right to access to mental health care were adequately fulfilled

1. The provision of free medication and injections monthly increased the financial accessibility of mental health care for Juan. This might also be compliant with Article 25(a) setting out the state’s obligation to provide persons with disabilities with the same range, quality and standard of free or affordable health care and programmes as provided to other persons.

2. Being discharged into the community and being able to see a psychiatrist at an outpatient unit improved Juan’s autonomy and dignity.  He also states that he was treated well by the pscyhiatrists at the outpatient clinic. These together might show increased evidence of mental health professionals receiving training on autonomy of the patient, on consent, dignity and human rights and the promulgation of ethical standards for public and private health care, in compliance with Article 25(d). Here, providing integrated services, community care and decreasing the role of institutions is in keeping with respect for the human rights of people with mental disabilities as it is applying the principle of the least restrictive alternative.

3. Later Juan states  that he is able to access the health services in his municipality, which was only three blocks from his house. He was also able to follow up with primary care doctors at that clinic who could give him the same pills that the psychiatrist had used to provide, and the same injection. He is also able to see the psychologist at the health centre when he has any problems. These are all in compliance with Article 25(c) which sets out the state’s obligation to provide health services as close as possible to people’s own communities. This is also Article 19 CRPD compliant is it enables Juan to choose his place to live.


Juan’s situation if he lived in England

Juan’s situation would have been quite different had he been in England. While he might also have gone to live with his mother for some care, his first contact with mental health care services would most likely have been through primary health care, who would have referred him to a psychiatrist, or if he was in crisis then possibly in Accident & Emergency of a general hospital where there is always a psychiatrist available. There are instances where persons in crisis are found wandering the streets and taken in by the police as happened to him in his actual situation as well. The Mental Health Act 1983 (MHA) in the UK requires him to be detained in a place of safety as happened here. His family could not just take him into a psychiatric hospital however, since he would firs need a mental health assessment with two psychiatrists sign off on his detention for further assessment/treatment (set out in MHA as well).

The quality of his care would most likely be substantially higher. It is unclear whether he would have to be in and out of a psychiatric hospital or not. However, he sets out his dislike for the nature of the care he receives and being ‘locked up’. In England he is able to challenge this care since there is provision for frequent reviews by independent tribunals where a person has been detained under the MHA.

He would likely be released to be treated in the community much earlier, since there is a much higher level of availability of this sort of care. There are also community treatment orders set out in the MHA, though the coercive nature of these sometimes make these questionable as to whether this is a good option for him. 

The NHS in the UK means this would all be free. He would later be able to receive care in his community from his GP as he ultimately does. There are statutory aftercare provisions England set out in the MHA, although these are not always followed through correctly by the local authorities which are under-funded and over-burdened. 
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