Assignment 9 – 
Policy Paper on Right to Education of Persons with Disabilities in India
EXECUTIVE SUMMARY
The Right of Children to Free and Compulsory Education Act, 2009 (Hereinafter referred to as RTE Act, 2009) guarantees to every child between the ages 6-14 years in India the right to free and compulsory education[endnoteRef:1]. This right remains elusive for persons with disabilities and especially for persons with mental disabilities due to lack of reasonable accommodation and individualized support mechanism in educational institutions.  [1:  Section 3(1)] 

The current Indian legislations focus on creation of special schools and training programmes for persons with disabilities. This Policy paper argues that in accordance with the principles laid down in Conventions on the Rights of Persons with Disabilities (hereinafter referred to as CRPD) the laws in India do not measure up to international standards and hence, need revisiting. 
THE NEED FOR CHANGE
Several Indian legislations specifically deal with the right to education of persons with disabilities. Notable among them are The Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995 (Hereinafter referred to as PWD Act, 1995), The National Trust for Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation and Multiple Disabilities Act, 1999, The Constitution (Eighty Sixth) Amendment Act, 2002, RTE Act, 2009 and The Right of Children to Free and Compulsory Education (Amendment) Act, 2012. 
Although these legislations are intended to promote welfare of children with disabilities, in reality they end up promoting their social exclusion from educational institutions. 
For example, Section 26 (c) of PWD Act, 1995 provides that the Appropriate Governments and local Authorities shall promote setting up of special schools in Government and private sector for those in need of special education… (Emphasis supplied). 
Similarly, the new amended section 3 (3) of The Right of Children to Free and Compulsory Education (Amendment) Act, 2012 has a proviso stating that a child with multiple disabilities referred to in clause (h)[endnoteRef:2] and a child with severe disability referred to in clause (o)[endnoteRef:3] of section 2 of the National Trust for Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation and Multiple Disabilities Act, 1999 may also have the right to opt for home based education. Here, the option to pursue home based education is more of an inevitability than a right due to lack of reasonable accommodation.  [2:  "Multiple disabilities" means a combination of two or more disabilities as defined in clause (i) of section 2 of the Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995]  [3:  "Severe disability" means disability with eighty percent or more of one or more of multiple disabilities] 

Although section 26 (b) of the PWD Act, 1995 requires Appropriate Governments and the local authorities to endeavor to promote the integration of students in the normal schools and section 3(1) of RTE Act, 2009 provides that every child (emphasis supplied) of the age of six to fourteen years shall have a right to free and compulsory education…, these laws fall short of requiring the Government to provide reasonable accommodation so as to include persons with disabilities in the mainstream of education system. Moreover, the focus of these laws is on integration – “sans reasonable accommodation”, rather than inclusive education. 
Furthermore, the right to education as provided under the Indian Law consists only of primary education. This does not cover secondary and tertiary education which could improve the employment prospects of persons with disabilities. 
Lastly, even within persons with disabilities, the laws are more discriminatory towards persons with mental disabilities due to their subtle implication that children with mental disabilities may not be fully accommodated in schools meant for everyone. 

RELEVANCE OF THE INTERNATIONAL HUMAN RIGHTS FRAMEWORK
National laws of the countries are enacted by the majority of elected representatives of the people. Although these laws reflect the will of the people, they may also mirror the prejudices and ignorance of the populace. This is especially true in case of laws made for the “so called” welfare of the persons with disabilities. 
Laws like India’s PWD Act, 1995 are a perfect example of this phenomenon. In such legislations, very often the persons with disabilities are seen as objects of charities rather than independent bearers of rights and duties. 
Article 4 (1) (b) of the CRPD mandates states parties to take all appropriate measures , including legislation, to modify or abolish existing laws, regulations, customs and practices that constitute discrimination against persons with disabilities. This means that irrespective of the majority biases in a country, it has to change its discriminatory laws due to its international obligations. 
Under Article 35 (1) of CRPD each state party is obligated to submit to the Committee on the Rights of Persons with Disabilities a comprehensive report on measures taken to give effect to its obligations under it. The Committee can then make suggestions and general recommendations on the report and send it to the state party concerned. Under this remedy, the Committee does not have an enforcing mechanism similar to national legislations which is one of the shortcomings of today’s international laws. However, this does not mean that states can easily ignore Committee’s suggestions and recommendations because ignoring Committee’s views may attract international disapproval.  
Under Article 1 of the Optional Protocol to CRPD the Committee may receive and consider communications from or on behalf of individuals or groups of individuals subject to the jurisdiction who claim to be victims of a violation by that state party of the provisions of the Convention. However, India has not signed the Optional Protocol and thus, this remedy is not available to Indian citizens. 
 RECOMMENDATIONS FOR REFORM
CRPD not only recognizes the right to education of persons with disabilities but also gives indications as to how this right may be realized in an inclusive manner as opposed to the segregatory approach adopted under current Indian legislations based on setting up of special schools and institutions for persons with disabilities. 
Article 24 (2) of CRPD urges states parties, among other things, to ensure that (a) Persons with disabilities are not excluded from the general education system on the basis of disability, and that children with disabilities are not excluded from free and compulsory primary education, or from secondary education, on the basis of disability. “Rights 4 All” therefore urges Indian Government to make necessary changes to PWD Act and RTE Act accordingly. 
Further, in accordance with Article 24 (2) (c) Rights 4 All recommend that the RTE Act 2009 be amended to require the Government to specifically provide for reasonable accommodation of the Individual’s requirement. As per clause (e) of the same Article, RTE Act must also provide for effective individualized support measures that maximize academic and social development, consistent with the goal of full inclusion. As a corollary of these measures, the aforementioned Section 26 (c) of PWD Act, 1995 and section 3 (3) of The Right of Children to Free and Compulsory Education (Amendment) Act, 2012 must be repealed. 
Currently, the PWD Act (under Sections 30, 45, and 46) and RTE Act (as per sections 19 and 25 and the schedule) focus on the issue of barrier free access for persons with disabilities.  Although that issue is extremely important, “Rights 4 All” recommends that the legislation must also provide for reasonable accommodation and support mechanism for other forms of disabilities such as facilitating the learning of braille or sign language for persons with visual or auditory impairment or providing peer support for persons with psychosocial or intellectual disabilities. 
Lastly, the Indian legislation must also provide for strict monitoring of the implementation of the above laws. These laws must also provide for an effective complaint mechanism. Presently, the Orders passed by the Chief Commissioner for Disability under the PWD Act are toothless because the concerned parties may easily ignore those orders without any consequences.
CONCLUSION – OBLIGATIONS TO INCLUDE CIVIL SOCIETY IN LAW AND POLICY REFORM
[bookmark: _GoBack]One of the most striking features of the CRPD is the emphasis on inclusion and full participation of persons with disabilities in drafting the convention[endnoteRef:4]. Persons with disabilities is a heterogeneous entity consisting of persons having various kinds of physical, mental, intellectual or sensory impairments who face different kinds of discriminations on daily basis because the complexity of their individual situation is not understood by the society. Therefore, it is imperative that persons with disabilities are encouraged to form their own associations in order to push for law and policy reforms. As an added precaution, the law may also provide that any addition, deletion or modification to the current law dealing with right to education of persons with disabilities must be introduced in parliament only after due audience has been given to various representative bodies of persons with disabilities. For this, further research is recommended in the drafting process adopted by CRPD drafting Committee.  [4:  Training on the inclusion of persons with disabilities in EU development co-operation, Course Note, Module 3 – The CRPD as a key driver for inclusive development, Page 6] 
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