Assignment Module 9. Student: Krupchanka Dzmitry

“Rights 4 All” 
Right to legal capacity*
1. EXECUTIVE SUMMARY
The subject of legal capacity is a central and critical issue in human rights promotion as its deprivation or restriction affect the enjoyment of all other rights: 
· right to property, 
· right to marry and found a family, 
· the right to associate, 
· the right to work,
· right to vote etc.

There is a serious discrepancy both inside of national legislation and an inconformity to international law in current practice of legal capacity deprivation in the Republic of Belarus.
In short, there is a strong demand:
· not only to prohibit the practice of full legal capacity deprivation (current practice in Belarus) – 

· what is obvious!
· but to reconsider whole practice of guardianship and possibility to restrict legal capacity of a person

· In favor of the necessity to support decision making process of people with disabilities!!! 

2. THE NEED FOR CHANGE. 
There is an apparent discrepancy inside of national legislation of the Republic of Belarus in current practice of legal capacity deprivation.
2–A. ON THE ONE HAND 
it is clearly stated in the Constitution of the Republic of Belarus that:

- The individual, his rights, freedoms and guarantees for their attainment manifest the supreme goal and value of society and the State (Article 2).
- Safeguarding the rights and liberties of the citizens of the Republic of Belarus shall be the supreme goal of the State. Every individual shall exercise the right to a dignified standard of living, including appropriate food, clothing, housing and likewise a continuous improvement of necessary living conditions (Article 21).
- The State shall guarantee the rights and liberties of the citizens of Belarus that are enshrined in the Constitution and the laws, and specified in the state's international obligations (Article 21).
- Everyone shall respect the dignity, rights, liberties and legitimate interests of others (Article 53)
- The State shall take all measures at its disposal to create the domestic and international order necessary for the exercise in full of the rights and liberties of the citizens of the Republic of Belarus that are specified in the Constitution (Article 59).
- State bodies, officials and other persons who have been entrusted to exercise state functions shall take necessary measures to implement and safeguard the rights and liberties of the individual. These bodies and persons shall be held responsible for actions violating the rights and liberties of an individual (Article 59).
Moreover Civil code of the Republic of Belarus clearly states that (Article 16. – Legal Capacity of Citizens):

1. The capacity to have civil rights and to bear duties (civil legal capacity) shall be recognized in equal measure for all citizens. 

2. The legal capacity of a citizen shall arise at the time of his birth and be terminated by death.

2-B. AT THE SAME TIME
 the Article 23 of the Constitution of the Republic of Belarus states the possibility of a “RESTRICTION of personal rights and liberties … in the instances specified in law, in the interest of national security, public order, the protection of the morals and health of the population as well as rights and liberties of other persons…”

However there is no mention regarding possibility of DEPRIVATION of human rights according to the main legal document of the country. The Constitution provides an opportunity not to DIMINISH or DEPRIVE the rights and freedoms, BUT allow to RESTRICT them, i.e. state the limits of the specific rights and freedoms. Restrictions, whatever the reasons for their establishment, should not distort the nature of the constitutional rights and freedoms, lead to loss of their actual content, and should be applied in cases prescribed by law and be socially justified, appropriate and proportionate to protect the public and state interests, rights and freedoms of others.
2–C. HOWEVER 
the existing legislation allows full deprivation of legal capacity and consequently basic human rights in case of presence of mental disorder. 
Civil code of the Republic of Belarus states that: 

Article 29: Deeming of Citizen to Lack Active Legal Capacity:
- A citizen who as a consequence of mental insanity (mental disease or dementia) can not understand the meaning of his actions or direct these actions, may be deemed by a court to lack active legal capacity in accordance with the procedure established by the civil procedure legislation. A trusteeship shall be established over him 
- Transactions in the name of a citizen deemed to lack active legal capacity shall be concluded by his trustee.
Article 32: Trusteeship:
- Trusteeship shall be established over juveniles, and also over citizens deemed by a court to lack active legal capacity as a consequence of mental insanity (mental disease or dementia- Trustees shall be representatives of the wards by virtue of a law (legal representatives) and conclude all necessary transactions in their name and in their interests.
Article 34. Guardians and Trustees as Representatives of Wards

- The guardians and trustees are appointed in accordance with the procedure established by the legislation, and act as protectors of the rights and interests of their wards in relations with any citizens and organizations, e.g. in the court, without special authorization.
Article 172. Invalidity of Transaction Concluded by Citizen Deemed to Lack Active Legal Capacity:
- A transaction concluded by a citizen deemed to lack active legal capacity as a consequence of mental insanity shall be void. 

Each of the parties to such a transaction shall be obliged to return to the other everything received in kind, and if it is impossible to return that received in kind, to compensate its value in money.

The party having active legal capacity shall be obliged, in addition, to compensate to the other party the real damage incurred by it if the party having active legal capacity knew or should have known about the lack of active legal capacity of the other party.

Moreover in accordance with the Family and Marriage Code of the Republic of Belarus, people deprived of legal capacity are:

- Not allowed to marry. Article 19 part 1: Marriage is not allowed: between persons of whom at least one has been deprived of legal capacity by a court.

-Not allowed to be adoptive parents, guardians and caregivers (Article 153). 
In accordance with Labor Code of the Republic of Belarus employment contract with a citizen deprived of legal capacity by a court due to mental illness or dementia is repealed (Article 22 part 3).

In accordance with Article 64 of the Constitution of the Republic of Belarus citizens deprived of legal capacity by a court do not participate in elections and referendums: “Citizens who are deemed incapable by a court of law or held in places of confinement in accordance with the verdict of a court shall not take part in elections”.
2-D. MOREOVER 
A constitutional court of the Republic of Belarus had considered an appeal of Mr. Nikiforof V.A. and Radilovec A.I regarding current practice of legal capacity deprivation and made a decision on 30th December 2014 that current practice of full deprivation of legal capacity have to be reconsidered in favor of “limited capacity” that will take into account the actual decline of ability to understand the meaning of his actions or control them. It Suggested to Council of Ministers to prepare a draft law on the introduction of appropriate amendments to the Civil Code of Republic of Belarus and make it in the prescribed manner to the House of Representatives of the National Assembly of the Republic of Belarus.
But despite all the evidence and awareness of the necessity to change the situation,

There is no real activity directed to that reconsideration at the moment!

3. RELEVANCE OF THE INTERNATIONAL HUMAN RIGHTS FRAMEWORK.
3-A. International legislation prior to the UN Convention on the Rights of Persons with Disabilities
In Accordance with Universal Declaration Of Human Rights (Articles 1, 6, 7, 12 and 17) International Covenant on Civil and Political Rights (articles 16, 17 and 26) all people are born free and equal in dignity and rights, wherever they are, have the right to recognition of their personality, to equal protection against any discrimination, against arbitrary interference in private and family life, from arbitrary interference with honor and reputation, and arbitrary deprivation of their property.
Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care ('MI Principles') states that Every person with a mental illness shall have the right to exercise all civil, political, economic, social and cultural rights (Part 5 of 1 Principle) and not allow discrimination (Part 4 of 1 Principle).
In recommendation of the committee of ministers of the Council of Europe (23 February 1999 № R(99)4) formulated principles of legal protection of incapable adults.
The recommendations made in the document state that every effort should be made to put in place alternatives to the restriction of legal capacity, as well as measures which allow people to plan for future incapacity. The document recommends that there should be no automatic removal of legal capacity. It recognizes that “different degrees of incapacity may exist and that incapacity may vary from time to time”, and states decisively that “a restriction of legal capacity should be possible where it is shown to be necessary for the protection of the person concerned”. 
There are principles of flexibility of legal response, of maximum preservation of capacity, of proportionality that prescribe legal capacity be proportional and as minimal as possible.
The European Court of Human Rights in its decision of 27 March 2008 on the case of "Shtukaturov Vs Russian Federation" noted that in recognition of the applicant by a decision of the court incompetent his rights were limited significantly more than necessary, so an invasion of privacy was disproportionate. Incapacitation will be necessary in the presence of a mental disorder of such kind or degree that justifies the measure.

3-B. PARADIGM SHIFT
UN Convention on the Rights of Persons with Disabilities 

After appearance the CRPD it becomes clear that people with disabilities must have and “enjoy” legal capacity on an equal basis with others (Article 12). In law, to enjoy a right means to exercise that right. 
According to the convention the whole system of guardianship when all or part of an adult’s legal capacity has been stripped from that person and handed over to another person (the guardian) is out of law. It is the guardian who takes all legally binding decisions on behalf of that person, and (in case of Belarus) is not obliged to discuss the decision with the adult in question.

The second element of the paradigm shift is that countries must provide support to people with disabilities in decision-making if they need such support. 

4. RECOMMENDATIONS FOR REFORM, BASED ON ANALYSING THE EXISTING SYSTEM AGAINST THE INTERNATIONAL LEGAL FRAMEWORK. 
Based on the analysis made it is can be concluded that there is an evidence of clear discrepancy not only inside of current national legislation of The Republic of Belarus but also a strong non-conformity of it with international legal framework in the current practice of legal capacity deprivation.

There is a strong necessity to initiate activity in order to facilitate changes as soon as possible.

These amendments have to be directed to completely change the current paradigm of legal capacity deprivation and guardianship in favor of development of support to people with disabilities in decision-making.
The recommended steps are the following:

1. To create working group for reconsideration of current practice. This group should include specialists from different sectors of society as well as service users and their families.
2. Reconsideration of current legislation and prohibition of legal capacity deprivation practice in the current legislation as well as other mechanisms by which a person’s capacity to act can be deprived or restricted.
3. Any laws disqualifying a person from enjoying rights or performing legal acts or responsibilities based on disability must be abolished. (voting, holding public office, serving on juries, giving or refusing free and informed consent, inheriting or owning property, marriage and raising children, are rights guaranteed etc.) 
4. Creating laws and policies to promote supported decision making mechanisms 

5. Developing, supporting, promoting and offering support services, and safeguards to ensure a high quality of support which:

a. in compliance with standards such as: respect for the rights, will and preferences of the person, freedom from conflict of interest and undue influence, and being tailored to individual circumstances. 

b. must not restrict the rights of the person or coerce the person to act in a particular way. 
c. must not affect his or her capacity to act. 
d. Is not compulsory – person cannot be made to accept support against his or her will. 
e. Exists in different types and encouraged to meet the wide range of needs among people with disabilities and allow for personal choice among different options.

6. Governments should also promote advance planning for support that people may anticipate needing in the future:

a. An advance directives

b. A power of attorney 

7. Decisions that involve highly personal values and/or controversial measures that may violate a person’s physical or mental integrity (sterilization, cochlear implants, neuroleptic drugs, electroshock and psychosurgery) should not be permitted without the informed and affirmative consent of the person concerned. 

5. ANALYSIS OF THE OBLIGATIONS TO INCLUDE CIVIL SOCIETY IN LAW AND POLICY REFORM. 
According to article 25 of the ICCPR, citizens must have an effective opportunity to take part in the conduct of public affairs, which includes constitution-making processes.
Article 22 of the ICCPR protects the right of association, which includes the rights of citizens to register and operate civil society organizations (CSOs). Treaty bodies have specified in general terms requirements on registration and operation of CSOs.

Implementation of all aspects of Article 12, including the development and provision of support, needs the active involvement and partnership of people with disabilities and the organizations they choose to represent their interests (in particular, organizations of people with disabilities controlled by themselves). 
All those who seek the protection of the Convention within an evolving concept of disability should be welcomed!
COMMENT to examiner: the word limit is exceeded because of multiple inclusion of legislation citations 
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