ASSIGNMENT. MODULE 7.

Krupchanka Dzmitry

Discuss and describe some of the advantages and disadvantages of having a Mental Health Inspectorate that has been set up in national legislation compared with an investigation into human rights abuses in mental health facilities conducted by an international non-governmental organization specializing in mental health and human rights. 
Word limit: between 1000 and 1800 words. It is not necessary to include detailed citations.
________________________________________________________________________
Well-functioning review mechanism is a crucial part of human rights’ oriented mental health service as it allows genuine implementing of human rights by oversight, control, rising awareness etc. There are plenty of different mechanisms that play significant role in the process, among which are inspectorate inside of national legislation and NGOs activity. Both of them have their pros and cons which will be discussed in the following assignment.
1. Inspectorate that has been set up in national legislation is fundamental to promote human rights. It scrutinizes mental health facilities and any other places where mental health services are provided, and depending on the powers and functions given them by the law, may assess mental health policies and legislation and make recommendations for change on the basis of findings
1-a. One of the main advantages of the established by operation of law inspectorate is that since it is a part of legislation it has to be provided on a regular basis allowing long-lasting character of the monitoring. Moreover, if established through legislation, the monitoring body cannot simply be disbanded to make way for other priorities which may be competing for resources or because the body may be highlighting information which may be embarrassing the government.

As it is based on legislation and carried out by accredited group of people it may be much easier to get compliance with local authorities while doing assessment as well as preparing and spreading report and recommendations. Government predisposed and obliged to put their attention to the conclusions of such an inspectorate. Monitoring bodies created by law put a legal obligation on the country and its government to carry out the assigned tasks and to report or take appropriate actions on the basis of findings. 

Some monitoring bodies (for instance monitoring by Human Rights Commissions in UK) may report directly to parliament or to the Minister responsible or even directly to parliament. This ensure that any abuses found are not discounted, overlooked, “covered up” or dismissed and that recommendations can be taken up as quickly as possible, at the highest level possible.
The fact of existence of such bodies in itself and the awareness by hospital staff or other service providers that they are being “watched” is alone likely to impact on care and the way service users are treated (watchdogs). Moreover, awareness that action can be taken if abuses are found, in all likelihood results in fewer abuses occurring.

Some inspectorates may have powers to act directly on services and may, for example, refuse accreditation to a facility, apply sanctions or even close down a hospital if abuses are found. This creates additional tension to those who are not compliant with human rights inside of service.

One of the highly important features of inspectorate is that it plays prophylactic role i.e. “future oriented”. It allows not only to investigate human rights’ abuses that already have been conducted but also to prevent such abuses in presence and in future.
1-b. On the other hand, there are limitations of such an approach. One of the main of them is the issue of independence. Have the monitoring bodies conducted their assessment freely? In some countries government may substantially influence the process of information collection by creating difficulties and threatens to responsible monitoring group. Monitoring bodies may feel direct or indirect pressure that embarrass real inspectorate and replace it to a superficial procedure “on paper”. For instance in Belarus it is very usual practice when health care facilities are informed about any monitoring visits in advance what allows them to prepare factitious picture. Both sides (monitoring bodies and health care organisers) are interested not to reveal serious challenges as they may cause dismissals or other difficulties.
In countries with high level of corruption it is also possible that monitoring bodies are “double” interested in inspectorate what create additional questions to its objectivity. 

Another problem of low independence is the genuine “power” of reports (and hence power of the monitoring bodies themselves): What is done with the information collected and what enforcement powers do they have? In some circumstances the report is given, in the first instance, to the establishments or services themselves to act upon. Receiving such reports and recommendations can be highly effective in promoting human rights where there is a serious commitment to service delivery based on human rights. However in situations where there is less dedication to the principles of human rights, enforcement measures, sanctions or incentives may be required. Measures to ensure that the findings of the inspectorate are acted upon are fundamental. In order to fulfil the function of inspection it is useful to have a well conceived tool to guide inspections and assessments.
2. An investigation into human rights abuses in mental health facilities conducted by an international non-governmental organization specializing in mental health and human rights plays an indispensable role sometimes revealing and vocalizing the core problems of health care service.
2-a. A significant advantage of monitoring by NGOs is their independence. Unlike bodies working for, or even appointed by, governments, nongovernmental organizations are usually able to deeply probe into violations of rights without fear of losing position or favor. Staff and service users may also feel freer to interact and discuss human rights violations with NGOs due to their independence than with government or government appointed officials. 
Moreover, many NGOs are made up entirely of, or have some members who are mental health service users or family members who have a direct insight into the experience of human rights abuses and are thereby able to identify problem areas and advocate for change. It is less usual to include servise users in monitoring bodies (especially in developing countries).

Substantial plus of NGOs, especially internationally based, is the ability to facilitate public attention to the issue of human right abuses through their wide representation and contacts.
2-b. On the other hand, there is a list of disadvantages and difficulties which may substantially limit NGOs input. Some governments are reluctant to give NGOs free access to facilities, staff or service users to monitor and interview them and this can be a major limitation for NGOs. Serious difficulty connected to the need for permission that NGO obliged to receive to do most of field investigations. In some countries it may be very easy for authorities or other opponents to facilitate refuse or create impassable bureaucratic barriers. If an NGO decides to conduct investigations without the permission of the government, this can put its members at risk of violence or detention. In some countries (such as Belarus) it is a huge difficulty event to officially register an NGO and to start activity being under constant pressure of prohibition to continue. Moreover political situation may silently introduce “unmentionable” topics that are very dangerous to pick up by NGO.
Another limitation of NGOs (especially in developing countries) is that they often run on a very small budget that makes it difficult to undertake the investigations, inspections and advocacy work required. Moreover while in some countries NGOs are taken very seriously and their recommendations are genuinely considered and implemented, in other countries NGOs are regarded merely as “trouble makers” trying to undermine government or as irrelevant. In some extreme situations NGOs may be banned if they advocate for human rights. 
The question of time also relevant: some conclusions of NGOs are very speedy to be heard, but not so easy and fast to be implemented in practice, especially if authorities are not ready themselves to bring about recommended changes. At the same time recommendations and conclusions by NGOs are not legally binding for government what make it possible to stay “silent” and leave things as they are.

Conclusions. To conclude shortly it is important to mention that there is a strong necessity to combine different mechanisms to promote human rights in mental health care. That is why there is no “best” or “better” solely mechanism as the best one include variety of forms allowing to strengthen advantages of every. Monitoring bodies set up in terms of local legislation should collaborate with NGOs to obtain maximum rights for people living with mental disabilities while NGOs should complement rather than replace legal independent oversight.

