Case study – Module 6
· Mrs A was staying with her husband who was 60 years old and had major health problems. Mrs was taking treatment for unipolar depressive disorder in community mental health centre for more than 20 years. 
It means, the concerned State party was able to provide mental health care treatment within the community itself. Rather, when the nature of illness became chronic, getting treatment within the community must have been very beneficial for Mrs A, as 
i) it reduced indirect expences of the treatment as well as stigma of mental disability
ii) she could live independently within community, choose her place of residence
iii) since both, husband and wife had health problems, they could understand and support each other while receiving treatment
iv) it prevented isolation and segragation from the community

v) Finally, when mental health care services were integrated with community care, principle of ‘least restrictive care’ was assured to Mrs. A. 
Thus, right of Mrs A to live independently and to be included in the community as stated in Article 19 and 25 of the CRPD was upheld initially.  
· In the second scenario, Mrs A was forcefully evaluated in emergency situation and given sedatives. 
Comment: 

i) Many times, people with mental disabilities are controlled in some situations and it is assumed that they lack capacity to make decisions when syptoms of  illness are very much active. Thus this control is justified. Further, involuntary admission is coupled with involuntary treatmet, with the idea of working in the ‘best interest’ of person with mental disability in true emergency situations. 
ii) It should be noted here that Interim report by Special Rapporteur on Torture accepts that such combined approach counters to  the protections granted under 4th provision of Article 12 of CRPD
iii) So,  need for admission and need for treatment should be assessed and sanctioned separately. Such approach gives extra layers of protection to persons with disability. Atleast two experts should assess this need.

iv) Even when Mrs A lost mental capacity to make decisions, she could have been given total support by her family members, a kind of support that would have enabled Mrs A to exercise her legal capacity to the greatest extent possible when it came to medication. 
v) One may argue here that people with mental illness may harm themselves/others when symptoms of illness worsen, and therefore, should be institutionalized immediately. Althouh this argument is seem to be true for most of the family members and people in the surrounding, there are better ways of handling the situations. 
vi) Use of joint crisis plan or advance directives in this case could have been very helpful in emergency situations. 
· During her stay in the hospital, she was put under antipsychotic medication and sedated with high dosages of benzodiazepines. 
Comment:

i) Article 25 of CRPD recognizes that medical care of persons with disabilities must be based on their free and informed consent. So, Mrs A faced discrimination here radically, being a person with mental disability. 

ii) This type of treatment is derogatory because first of all, it was an involuntary admission, secondly, she was involuntary treated with psychotropic medication. Even if we consider this combined act in the best interest of Mrs A, sedation cannot be a treatment for mental impairment.  This act of hospital authorities violated Mrs A’s right to integrity under Article 17 of CRPD.

iii) Moreover, State party failed to make legislation that would  protect persons with mental disabilities from forced intervention, involuntary admissions for the purpose of treatment of perceived impairment. Here, Special Rappotuer on Torture aggrees with CRPD on the fact that disability cannot be a justification for unlawful and arbitrary confinement. So, Mrs A’s right to liberty as stated in Article 14 of CRPD was also violated.

· After five days of therapy, Mrs A remained still agitated and even confused, possibly as combination of manic illness and sedation. 
Comment:

i) Her admission and treatment plan should have been reviewed by experts in the hospital.

ii) She should have been given a chance to appeal against her forceful admission and treatment to the judicial or quasi judicial body in the hospital, as advocated in provision 4 of Article 12 of CRPD. 
Further, staff of the ward restrain her at her bed “to protect her” from possible falls and from aggressions from other patients annoyed by her shouting. Restraint was removed every 12 hours to allow little movement, body hygiene, eating and re-hydration. 
Comment:

i) Hospital administration failed to provide her ‘reasonable accommodation’ during her secluded stay in the hospital. 
ii) Her physical restraint lacked therapeutic purpose. It was merely for the purpose of protection, and was enforced without her consent. 
iii) Such treatment in the hospital met the criteria of ‘cruel, inhuman, degrading treatment’ as decided by Special Rapportuer on Torture in consensus with Article 15 on ‘Freedom from torture or cruel, inhuman or degrading treatment or punishment’ of CRPD. 
iv) Prolonged use of this technique lead to fatal thrombo embolism of pulmonary artery due to immobilization. 
v) Special Rapportuer on Touture condemns use of ‘seclusion and restraint’ method, which violative of Artcile 14 of the CRPD also.
vi) Not only laws, staff including doctors, nurses should be held accountable for death of Mrs A. 
vii) This act was violative of Article 3 of the Convention, which proclaims the principle of respect for the individual autonomy of persons with disabilities and the freedom to make their own choices. 
Scenario in India: 
In India, Mental Health Act, 1987, in its purpose and objectives talks about protection of rights of persons while being ‘detened’ in the mental health care settings, and regulate such detentions.  However, it still upholds the aim of protecting the society from the persons with mental illness who have become dangerous. Overall, the Act holds following provisions when it comes to involuntary admissions and treatment - 
1. This Act gives power to the medical officer-in-charge of a psychiatric hospital or psychiatric nursing home, or  husband, wife or any other relative of the mentally ill person to apply for ‘reception order’ for admission to the hospital ‘if it is necessary in the interest of the health and personal safety of  the mentally ill person or for the protection of others that such person.’

2. Surprisingly, the Act is silent on taking free and informed consent of the person while taking admission as well as while giving treatment to the person. It assumes the combined approach. 
3. Further, the Act gives authority to the Police for involuntarily admitting a person having mental disorder who is unable to take care of himself. Within 24 hours, Magistrate need to authorize such admission, otherwise person cannot be detened. The maximum duration of detention is 30 days under this Act. 
4. Under this Act, Central Government has to establish a mental health authority which supervises such mental health care settings where persons with mental illness are detened and carry out inspections once in three months 
5. With the recommendations from two medical practitioners, one being psychiatrist, detened person can be discharged on application made to the medical officer in charge. Similarly, persons detened except with criminal history can apply for leave of absence. 
6. Only in specific cases, Government bears the cost of detention of the persons in the mental hospitals. In order to get this privilage, there is a complex process of application. However, persons legally bound to maintain persons with disability are not absolved from their duty to pay the cost. 
Thus, in general, one may say that the old  national legislation takes a passive approach when it comes to providing care to the persons with mental illness. Reseanable accommodation, quality health care, free and affordable treatment are not emphatically advocated in the legislation. Further, legislation talks about protecting the persons with dignity and with no cruelty under S. 83, the provisions appear inadequate to protect rights of persons with disability as far as international standards are concerned. Therefore, the current legislation has been criticized to be CRPD non-compliant. 
Changes to be incorporated for protecting human rights of persons with mental illness: 
In India, religious believes greatly dominate when it comes to seeking mental health care for the first time. People tend to take their wards/relatives who have mental illness, to religious institutions, due to which, detentions are also very common at temples, certain mosques, where persons with psychosis are often chained, starved.  Caretakers are negligent towards inhuman degrading treatment at such places. Hence, we need legislation which will be more CRPD compliant in the sense of  – 

i) Prohibiting acts of unauthorized detentions.

ii) Admiting and treating persons with informed consent 

iii) Giving detened person an opportunity to appeal against the decision to be detened

iv) Giving right to appeal for review of his treatment plans, duration of stay in the hospital
v) Applying penal provisions in case of violations of provisions of the Act when it comes to torture.
vi) Sensitizing the Staff with human rights issue






