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Several recent studies have exam-
ined how the stigma associated
with mental illness impedes the

opportunities available to people with
these disorders (1–4). Almost all
these studies have framed stigma as
an individual-level psychological con-
struct—that is, the personal attitudes
about mental illness that lead to prej-
udice and discriminatory behavior.

Sociologists have described an al-
ternative form of prejudice and dis-
crimination that has been called
structural (5–9). Structural discrimi-
nation is formed by sociopolitical
forces and represents the policies of
private and governmental institutions
that restrict the opportunities of stig-
matized groups. For example, Jim
Crow laws, which extended from the

end of the 19th to the middle of the
20th century, were a form of public
institutional discrimination often
called de jure discrimination. These
laws, largely enacted by southern
states, explicitly undermined the
rights of African Americans in such
vital areas as employment, education,
and public accommodation. Al-
though African Americans were not
harmed directly by the prejudicial at-
titudes and discriminatory behavior
of individuals, societal rules were
preventing them from fully enjoying
life opportunities.

We used a 1999 survey of existing
state laws (10) as evidence of structur-
al discrimination related to mental ill-
ness (11). Results of that survey
showed that about a third of the 50
states restrict the rights of an individ-
ual with mental illness to hold elective
office, participate on juries, and vote.
Even greater limitations were evident
in the family domain. About 50 per-
cent of states restrict the child custody
rights of parents who have a mental ill-
ness. These cases are all examples of
structural discrimination, in the guise
of state laws, diminishing the life op-
portunities of people with mental ill-
ness. Other studies have shown similar
legislative patterns for people with
mental illness (12) and for other stig-
matized groups with health conditions,
such as people with AIDS (13).

Surveys of the existing body of laws
are limited as a means of judging
whether legislatures currently are
promoting bills and policies that re-
strict the rights of people with mental
illness. For example, the profile of
discrimination outlined by a legal sur-
vey conducted by Hemmens and col-
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such as those that required mental health funding at the same levels
provided for other medical conditions and those that disallowed use of
mental health status in child custody cases. Legislation frequently con-
fuses “incompetence” with “mental illness.” Conclusions: Examples of
structural stigma uncovered by surveys such as this one can inform ad-
vocates for persons with mental illness as to where an individual state
stands in relation to the number of bills that affect persons with mental
illness and whether these bills expand or contract the liberties of this
stigmatized group. (Psychiatric Services 56:557–563, 2005)

cor5c.qxd  4/15/2005  11:46 AM  Page 557



leagues (10) may represent legislative
inertia; once a law is passed, it gener-
ally remains on the books unless leg-
islatures actively vote to expunge it.
To bypass this problem, surveys of
current legislative activity pertaining
to mental illness are necessary to de-
termine whether state legislatures are
becoming more or less prejudicial to-
ward people with mental illness.

We report on one such survey here
by examining all legislative activity re-
lated to mental illness in all state leg-
islatures from January 1 to December
31, 2002. Legislative activity is a com-
plex and multistage phenomenon that
may include a statute’s being intro-
duced by a legislator, passing a com-
mittee, passing one house of the leg-
islature, passing both houses, and be-
ing signed by the governor. We decid-
ed to examine legislative activity at all
stages, because all reflect some for-
mal interest by some segment of state
government on issues relevant to
structural discrimination. Policies rel-
evant to structural discrimination
were grouped into three areas: liber-
ties (the procedural or substantive
rights of people with mental illness
with respect to refusing treatment or
having restrictions placed on physical
liberty), protections from discrimina-
tion (policies that prevent or promote
discrimination in housing, employ-
ment, or other benefits and services),
and privacy rights (confidentiality for
people with mental illness).

Research by Hemmens and col-
leagues (10) suggested that states
generally targeted and were more re-
strictive of a group of people who
were identified as “mentally ill”
rather than “incompetent.” “Mental
illness” is a term the public seems to
use as a general descriptor of people
with psychiatric disorders. “Incompe-
tence” is a legal term referring to
people who, on account of mental ill-
ness or another condition, lack the
capacity to make specific kinds of de-
cisions, such as those concerning
money management or health care.
In this survey we distinguished be-
tween legislation affecting persons
labeled as mentally ill and legislation
focusing on incompetence, and we
postulated that restrictions on liberty,
rights protection, or privacy solely on
the basis of mental illness label are

further evidence of structural dis-
crimination. Such legislation restricts
the rights of a large class of people
whose capacity is not significantly
impaired by mental illness.

Methods
The LexisNexis online legal research
system contains a complete and com-
prehensive listing of state legislation
at all stages of the legislative process.
We searched LexisNexis for activity at
all stages of the legislative process as
a research project of the National Al-
liance for the Mentally Ill (NAMI)
Treatment/Recovery Information and
Advocacy Database (TRIAD). Inter-
estingly, findings did not differ on the
basis of stage in the legislative
process, so data are presented here
aggregated across the stages. We
searched all activity from January 1 to
December 31, 2002, by using three
search terms that were tested in a pi-
lot study: “mental illness,” “mental
health,” and “psychiatry.” Bills were
excluded if they dealt only with chil-
dren with mental illness, sex offend-
ers, people with mental retardation,
or mentally gifted people.

We conducted a focus group as a
basis for the content validity of the
coding manual for this study. The fo-
cus group included eight members of
mental health advocacy groups with
expertise in policy. They were asked
to provide examples of current and
past legislation that might be con-
strued as intentionally or unintention-
ally discriminatory for people with
mental illness. Subsequent analyses
of the transcript of the focus group
yielded three categories of bills: those
that expand or contract liberties (the
intent or goal of a bill is to deal with
procedural or substantive rights of
persons with mental illness with re-
spect to refusing treatment or restric-
tions on physical liberty), those that
expand or contract protections
against discrimination (the bill deals
with protections for people with men-
tal illness in terms of housing, em-
ployment, or other benefits or servic-
es), and those that expand or contract
privacy (bills that deal with privacy or
confidentiality for persons with men-
tal illness). The content of these cate-
gories was independently validated by
mental health attorneys from the

University of Chicago School of Law
(the third author) and the Bazelon
Center for Mental Health Law. Note
that we coded bills strictly on the ba-
sis of their intended effect on re-
sources, liberties, protection from
discrimination, and privacy. We did
not make judgments as to the actual
or practical effect of the legislation
once implemented.

The resulting eight-page coding
manual, available from the first au-
thor, included 18 codes and corre-
sponding response categories. The
coding manual also included an ex-
tensive glossary to guide coding. Two
independent raters coded all the bills
by using the coding manual, deciding
whether the individual bill was con-
sistent with these categories. Initial
percentage agreement for eight states
ranged from 85 percent to 93 per-
cent. Raters met and consensually
agreed on a code for cases in which
they differed. Using this method, the
raters also coded whether the bill
contracted or expanded resources or
services for people with mental ill-
ness; this information was gathered as
a baseline of legislative activity, be-
cause funding bills typically represent
the most common form of activity. Fi-
nally, the target of bills related to lib-
erties or discrimination protections
was coded in terms of whether the
bill referred to people with a diagno-
sis of a mental illness or to people
who were disabled or incompetent.

No institutional review board ap-
proval was sought for this study, be-
cause all coded information was limit-
ed to legislative activity that was avail-
able on public Web sites. No in-
formed consent was necessary.

Results
Table 1 provides a state-by-state sum-
mary of laws in the legislative process
in 2002. The entire findings of our
analysis, including the summaries of
every bill, and the state-specific Web
site where additional information
about the bill can be obtained, may
be reviewed at www.stigmaresearch.
org/projects/legis. Our search terms
failed to yield legislative activity in
three states: Arkansas, Montana, and
Oregon. Searches from two other
states—North Dakota and Texas—
yielded only prefiled bills—that is,
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Number of bills per state and percentage of total bills in the state in 2002 that reflected expansion or contraction of liberties
and protection from discrimination against persons with mental illness

Liberties Discrimination

Expands Contracts Expands Contracts
N

State of bills N % N % Examplea N % N % Examplea

Alabama 14 0 — 0 — 0 — 6 43 HB-129: Enables the Medical 
Licensure Commission to re-
voke or place on probation any
physician or osteopath who has
been evaluated or received 
inpatient or outpatient treat-
ment for any psychiatric illness

Alaska 6 0 — 0 — 0 — 0
Arizona 29 2 7 0 — 9 31 10 34
California 85 0 — 1 1 10 12 7 8 SB-842: Provides coverage for 

the diagnosis and medically 
necessary treatment of nine
severe mental illnesses and
provides that coverage of sev-
ere mental illnesses must be 
covered under the same terms 
and conditions applied to other
medical conditions

Colorado 29 0 — 1 3 HB-1143: Authorizes 7 24 5 17 SB-131: Provides coverage for
forensic patients who are the treatment of mental disor-
transferred from the ders that is no less extensive  
department of corrections and no more restrictive than 
to be involuntarily medic- coverage provided for any other
ated with antipsychotics illness

Connecticut 34 0 — 1 3 7 21 3 9 SB-621: Provides protection
from eviction to tenants who
have psychiatric disabilities in
the same manner as provided 
to tenants who are elderly, 
blind, or physically disabled

Delaware 6 0 — 0 — 0 — 0 —
Florida 41 0 — 2 5 6 15 0 —
Georgia 8 0 — 0 — 2 22 1 11
Hawaii 17 0 — 0 — 2 12 1 6 HB-2009: Prohibits group 

homes for people who have 
been released from an institu-
tion for mental health treat-
ment in the designated area

Idaho 7 0 — 0 — 2 29 0 — HB-579: Prohibits disability
from being a factor in choosing
a guardian for a minor

Illinois 42 0 — 3 7 4 10 3 7 HB-4369: Implements the MI
Olmstead initiatives to enable
persons with mental illness who
currently reside in nursing
facilities to move to the most
integrated residential settings 
in the community as possible

Indiana 19 0 — 0 — 2 10 2 10
Iowa 21 0 — 0 — 10 48 0 —
Kansas 13 0 — 0 — 0 — 2 15 SB-456: Prohibits firearm per-

mits from being issued to any
individual who has been de-
clared by any court of compe-
tent jurisdiction to be incapaci- 
tated or mentally ill

Kentucky 23 0 — 0 — 3 13 4 170
Louisiana 4 0 — 0 — 0 — 0 —

Continues on next page
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Continued from previous page

Liberties Discrimination

Expands Contracts Expands Contracts
N

State of bills N % N % Examplea N % N % Examplea

Maine 7 0 — 0 — 4 57 0 —
Maryland 55 1 2 2 4 1 2 3 6 HB-605: Prohibits people who

have been detained in a mental
health facility for more than 72
hours from obtaining a handgun

Massachusetts 23 2 9 1 4 0 — 5 22
Michigan 33 0 — 3 9 HB-5825: Makes it possible 3 9 2 6 HB-5639: increases discrimin-

for a person to be ordered ation by prohibiting mental
to obtain assisted outpatient health agencies from operating
treatment if the person, within 1,000 feet of a school’s
among other things, has property line
been found to be mentally
ill and has a history of lack  
of compliance with treat-
ment for the illness

Minnesota 21 0 — 8 38 2 10 5 24 SB-3472: Prohibits persons who
have a history of mental illness
from carrying a pistol

Mississippi 17 0 — 0 — 0 — 3 18
Missouri 44 1 2 1 2 HB-1597: Allows a person 6 14 13 30

to make a declaration for
instructions about mental
health treatment, including
the consent to or refusal of
treatment

North 
Carolina 12 0 — 0 — 0 — 0 —

Nebraska 9 0 — 0 — 2 22 0 —
New Hamp-

shire 8 0 — 0 — 2 25 2 25 SB-376: Prohibits those found
not competent to stand trial
because of mental disease or
defect or who have been invol-
untarily committed to a com-
munity health program to pur-
chase or receive, or attempt to
purchase or receive, or have in
his or her possession, custody,
or control any firearm

New Jersey 49 0 — 2 4 7 14 4 8 AB-2487: Requires hospital or
medical expense benefits to
provide coverage for mental 
illness under the same terms 
and conditions as provided for 
any other sickness under the 
contract

New Mexico 11 0 — 0 — 0 — 0 —
Nevada 3 0 — 0 — 1 33 2 67 AB-1A: Requires persons to re-

port osteopathic physicians or
physician assistants who are
mentally ill or mentally incom-
petent for disciplinary reasons

New York 64 1 2 1 2 6 9 6 9 SB-7023: Permits a person’s
parental rights to guardianship
to be terminated by reason of
mental illness

Ohio 11 0 — 0 — 1 9 2 18 SB-261: Exempts drugs used 
for the treatment of mental ill-
ness from the drug rebate 
program

Continues on next page
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bills that legislators have not yet intro-
duced. The remaining 45 states were
involved in 968 bills related to mental
illness, ranging from three bills in
South Dakota to 85 in California.
More than two-thirds focused largely
on resource issues. Roughly 66 per-
cent of these bills had the intention of
increasing the amount or quality of re-
sources for people with mental illness;
only 3.5 percent had the intention of
diminishing resources.

Liberties
Overall, only 42 of the 968 mental
health bills in 2002 were related to
liberties, with more than 75 percent
contracting liberties. West Virginia

(four bills) and Illinois and Michigan
(three bills) had the most bills rated
as contracting liberties. Examples are
legislation that permits involuntary
medication for people transferred
from the Department of Corrections
(Colorado) and ordering assisted out-
patient treatment for people with
mental illness with a history of non-
adherence to treatment (Michigan).
Missouri provided an example of leg-
islation that expanded liberties, en-
acting a form of advance directive.

Protections from discrimination
Far more bills were related to protec-
tions (224 of 968, or 23.1 percent).
Bills were about evenly divided be-

tween those that expanded protec-
tions and those that contracted them.
California and Iowa (ten bills each),
Arizona (nine bills), and Colorado,
Connecticut, and New Jersey (seven
bills each) had the most bills that ex-
panded protections from discrimina-
tion. Examples from across the Unit-
ed States include several bills requir-
ing mental health funding at levels
provided for other medical conditions
(for example, California, Colorado,
New Jersey, and Rhode Island), disal-
lowing use of mental health status in
child custody (Idaho and Utah), and
including eviction protections that had
been provided to other people with
disabilities to individuals with psychi-

PSYCHIATRIC SERVICES ♦ http://ps.psychiatryonline.org ♦ May 2005   Vol. 56   No. 5 556611

TTaabbllee  11
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Liberties Discrimination

Expands Contracts Expands Contracts
N

State of bills N % N % Examplea N % N % Examplea

Oklahoma 18 0 — 0 — 0 — 2 11 HB-2704: Defines an adult as 
an “unfit parent” if the adult 
has an emotional problem or 
mental illness

Pennsylvania 25 0 — 1 4 1 4 2 8 HB-878: Removes persons 
with mental illness from the 
list of persons required to  
make up a percentage of per-
sons with disabilities in the 
workforce

Rhode Island 46 0 — 0 — 2 4 5 11 HB-7495: Provides coverage 
and services for people with 
mental illnesses if they are 
uninsured and do not qualify 
for federal assistance

South 
Carolina 8 0 — 0 — 0 — 0 —

South Dakota 3 0 — 0 — 0 — 0 —
Tennessee 19 0 — 0 — 0 — 0 —
Utah 17 0 — 0 — 3 18 1 6 HB-295: Prohibits a parent 

from losing custody of a child 
solely on the basis of the fact 
that the parent has a mental 
illness

Virginia 35 1 3 1 3 1 3 4 11
Vermont 13 0 — 0 — 2 15 0 —
Washington 11 0 — 1 9 4 36 0 — HB-2357: Requires a person’s

designated power of attorney 
to make mental health care de-
cisions that incorporate the 
most recent preferences of the 
person

Wisconsin 7 0 — 0 — 0 — 0 —
West 

Virginia 19 0 — 4 21 4 21 1 5
Wyoming 7 0 — 0 — 2 29 0 —
Total 968 8 1 34 3 118 12 106 11

a The language of these examples is summarized from the piece of legislation.
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atric disabilities (Connecticut). Mis-
souri (with 13 bills), Arizona (nine
bills), and California (seven bills) had
the most legislation that seemed to
contract protections. Examples include
bills that restrict access to firearms for
people with current or past mental ill-

ness (Kansas, Maryland, New Hamp-
shire, and Ohio), diminish parental
rights of individuals with a history of
mental illness (Oklahoma and New
York), and restrict placement of mental
health programs in certain neighbor-
hoods (Hawaii and Michigan).

Privacy
Table 2 summarizes bills related to pri-
vacy and confidentiality. About 10 per-
cent of all bills (96 of 968) dealt with
privacy issues; about two-thirds of
those bills expanded privacy rights, and
one-third diminished them. Florida,
Virginia, and New York had the most
bills that expanded privacy (six bills
each), whereas Missouri had the most
bills that contracted privacy (eight
bills). Most of those that expanded pri-
vacy enlarged protections against dis-
closure of mental health records. An
example of diminished privacy rights is
sharing of mental health records for
reasons of public safety.

“Mental illness”
versus “incompetence”
Finally, we examined how the target
of a bill was framed (Table 2): people
with mental illness (or some corre-
sponding diagnosis) or people with
incompetence or disabilities due to
mental illness that prevent the per-
son from fully enjoying a right or life
opportunity. A total of 253 bills (26.1
percent of the 968) were judged to
be relevant to this coding. Of these,
48.6 percent were targeted at indi-
viduals who were labeled as incom-
petent or disabled, and the remain-
der were targeted at those who were
labeled as having a mental illness.
Florida (eight bills), Illinois (11
bills), Missouri (nine bills), and New
York (ten bills) produced the most
bills targeting persons labeled as in-
competent or disabled, whereas
Minnesota (ten bills), Missouri (ten
bills), and New York (11 bills) yield-
ed the most bills targeting persons
labeled as having a mental illness.

Discussion and conclusions
The purpose of this study was to ex-
amine current state legislative activity
as a source of examples of structural
stigma, with the latter concept opera-
tionalized as governmental rules and
regulations that effectively discrimi-
nate against a stigmatized class—peo-
ple with mental illness. We developed
a method for identifying all legislation
related to mental illness in a year and
consensually coding bills in terms of
four key areas: liberties, discrimina-
tion protections, privacy, and language
used to describe the target of the leg-

PSYCHIATRIC SERVICES ♦ http://ps.psychiatryonline.org ♦ May 2005   Vol. 56   No. 5556622

TTaabbllee  22

Privacy and confidentiality aspects of state bills in 2002 and bills’ use of “mental
illness” and “incompetence” or “disability” as terms for the target of the bill

Term used to describe 
the bill’s target

Privacy and confidentiality
“Incompetence”

Expands Contracts “Mental illness” or “disability”

State N % N % N % N %

Alabama 0 — 3 21 2 15 0 —
Alaska 2 33 0 — 0 — 0 —
Arizona 0 — 2 7 4 14 9 31
California 1 1 4 5 4 5 5 6
Colorado 0 — 1 4 5 17 0 —
Connecticut 3 9 1 3 2 6 4 12
Delaware 1 17 0 — 0 — 0 —
Florida 6 15 0 — 0 — 8 20
Georgia 0 — 1 11 0 — 2 22
Hawaii 1 6 0 — 3 17 2 12
Idaho 0 — 0 — 0 4 58
Illinois 0 — 5 12 2 5 11 26
Indiana 1 5 0 — 4 21 0 —
Iowa 0 — 0 — 5 24 0 —
Kansas 0 — 0 — 2 15 2 15
Kentucky 1 4 0 — 0 — 6 26
Louisiana 0 — 0 — 0 — 0 —
Maine 0 — 0 — 4 57 0 —
Maryland 0 — 0 — 4 7 2 4
Massachusetts 5 22 0 — 7 30 1 4
Michigan 0 — 0 — 6 18 4 12
Minnesota 4 19 2 10 10 48 5 24
Mississippi 2 12 0 — 3 18 2 12
Missouri 2 5 8 18 10 23 9 21
Nebraska 1 11 0 — 1 11 1 11
Nevada 0 — 0 — 2 67 2 67
New Hampshire 2 25 0 — 2 25 1 13
New Jersey 5 10 0 — 8 16 6 12
New Mexico 0 — 0 — 0 — 0 —
New York 6 9 2 3 11 17 10 16
North Carolina 1 8 2 17 2 17 0 —
Ohio 1 9 1 9 3 27 1 9
Oklahoma 0 — 0 — 2 11 1 6
Pennsylvania 1 4 0 — 2 8 3 12
Rhode Island 2 4 0 — 5 11 4 9
South Carolina 1 13 0 — 0 — 0 —
South Dakota 0 — 0 — 0 — 0 —
Tennessee 3 16 0 — 2 11 0 —
Utah 0 — 1 6 2 12 4 24
Virginia 6 17 1 3 1 3 6 17
Vermont 2 15 1 8 2 15 1 8
Washington 0 — 0 — 2 18 3 27
West Virginia 0 — 0 — 5 26 3 16
Wisconsin 0 — 1 14 0 — 0 —
Wyoming 0 — 0 — 1 14 1 14
Total 60 6 36 4 130 13 123 12
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islation. Aggregate findings across all
states led to some interesting conclu-
sions. Most bills related to mental
health are funding bills; comparative-
ly, states are not drafting much legisla-
tion related to liberties. States are
considering a significantly larger num-
ber of bills related to protection from
discrimination, with the bills almost
evenly split in terms of whether they
expand or contract the protections.
Bills that increased discrimination in-
cluded bills from two states that di-
minished the parental rights of indi-
viduals with a history of mental illness,
echoing the restrictions on family
rights found in the earlier survey by
Hemmens and colleagues (10). How-
ever, two states expanded protections
in family rights by disallowing the use
of some mental health information in
child custody decisions.

Several states also limited firearm
privileges for people with mental ill-
ness. At first, this might seem to be a
reasonable action to promote public
safety—only those who are compe-
tent to use guns should be permitted
to do so. However, this restriction is
an example of a larger concern in the
law—the stigma of targeting people
with mental illness per se rather than
people who are incompetent as a re-
sult of having a mental illness (11).
Note that the discrimination in these
gun laws is not preventing those who
are incompetent because of mental
illness from owning or otherwise ob-
taining guns safely. Rather, the dis-
crimination resides in the assumption
that people who are labeled as being
mentally ill are not competent to use
guns. A majority of individuals who
are labeled as being mentally ill by
virtue of being hospitalized or receiv-
ing mental health care are in touch
with reality, not psychotic or homici-
dal (14). Thus those who are labeled
as mentally ill are being discriminated
against by virtue of their class. In a
separate analysis, we found states split
in terms of their sensitivity to whom
the target of a law should be. Of the
bills that fall into this category, about
half targeted persons with a mental ill-
ness and half targeted those who were
labeled as being incompetent.

There are limitations to the method
used in this kind of survey. Summariz-
ing one year of legislative activity

misses equally pertinent activity that
might have preceded or followed the
index legislative session. This problem
could be diminished by tracking legis-
lation annually. Another problem is
that the effects of individual bills are
not equal. Clearly, some bills have mi-
nor if any effect whereas others might
have a much greater impact on indi-
vidual rights or opportunities. Finally,
the survey reported here did not place
the bills in context. It did not specify
the history of a bill or whether it was
an amendment of a previous bill. Suc-
cess in the legislative process—for ex-
ample, a bill’s being enacted—is a
more accurate reflection of a state’s
role in increasing or reducing struc-
tural discrimination. Many bills may
be introduced in state legislatures as a
courtesy or constituent service but
have little chance of passing. This may
be equally true of bills that expand lib-
erties, rights, or privacy as it is of those
that diminish them. Unfortunately,
the limited number of bills enacted in
one year is insufficient for statistical
tests. Follow-up research over multi-
ple years may provide a sufficiently
large sample for a powerful test of the
stage question.

One goal of this study was to pro-
vide further information about cur-
rent legislative activity in the various
states as a source of examples of
structural discrimination. Local advo-
cates might wish to educate their rep-
resentatives and senators about sub-
tle forms of stigma and discrimina-
tion in cases in which  relatively large
numbers of bills contracted liberties
and protections while expanding dis-
crimination. Perhaps more com-
pelling were the specific examples—
advocates may have reasons to be
concerned with legislatures that pro-
hibit group homes for people re-
leased from a psychiatric institution
or defining an unfit parent in terms
of mental illness. Similarly, advocates
should be attentive to bills that seem
to be promoting liberties and dis-
crimination protections, publicly en-
dorsing model legislation that ad-
vances these goals. Identifying exam-
ples of structural stigma is the need-
ed first step for advocates to ensure
the opportunities of people with
mental illness are not diminished by
legislative fiat. ♦
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