Girlescu Oana- Assignment 10

DRAFTING, ADOPTING AND IMPLEMENTING MENTAL HEALTH LEGISLATION

Exercise 1, Module 10 
Needs and how legislation can address these needs
1. Housing outside institutions (in community based services)
a. Why is this an important need?
·  While essential for living a fulfilling and independent life, community based services are little developed in Romania. This triggers the violation of  a wide variety of human rights. 
· In an interview with a Romanian lawyer[footnoteRef:2] she explained that a pattern can be identified in relation to trials related to legal capacity in the context of leaving an institution. According to her,  the desires of the person on trial will not be considered in any way. The decisive factor will be the opinion of a medical professional. And even when he/she will recommend release, this will only happen if the person in question has a family and this family agrees to taking the responsibility to provide accommodation, financial means and support.  [2:  Georgiana Grierosu, lawyer, 1st of August 2013, Iasi, Romania] 

b. How can it be addressed through legislation?
· Developing an action plan and designating, through the legislative power, a governmental task force 
· Creating a legal prohibition on institutionalization, starting with a prohibition of new admissions
· Uphold  the right to  full legal capacity and develop  a legal framework regulating access to support in decision making when needed (as required by the article 12, CRPD)
· Ensure through legislation access to advocacy support in order to empower people with disabilities to broker and negotiate inclusion, as well as to participate in designing,  implementing, monitoring and evaluating laws and policies (as required by article 29(b), CRPD)
· Create public tenders and other incentives for the creation of alternative services
2. Protection from neglect, violence, exploitation and abuse
a. Why is this an important need?
· There are numerous reports identifying the abuse and neglect of people with disabilities in Romania, both in institutionalized settings and in the community[footnoteRef:3] [3:  See for example (2004). Romania: Memorandum to the government concerning inpatient psychiatric treatment. Amnesty International, available at http://www.amnesty.org/en/library/info/EUR39/003/2004/en; (2006). Hidden Suffering: Romania’s Segregation and Abuse of Infants and Children with Disabilities. Disability Rights International, available at http://www.disabilityrightsintl.org/work/country-projects/romania/; (2013). Romania must stop the torture of young adults with disabilities. Mental Disability Advocacy Center, available at http://www.mdac.info/en/26/06/2013/romania-must-stop-torture-young-adults-disabilities] 

b. How can it be addressed through legislation?
· Adult protection laws give a specific provincial health or social service department the responsibility to respond to the abuse or neglect cases that are brought to its attention. These laws should provide for both emergency access to the abused person, and more gradual intervention in the lives of abused or neglected adults.[footnoteRef:4] [4:  An example of such laws are the ones existing in the Canadian system and described in (2011). Canadian laws o abuse and neglect. Department of Justice, available at http://www.cnpea.ca/canadian_laws_on_abuse_and_negle.htm] 

· Abuse and neglect can take a variety of forms, such as beatings, seclusion, restraint etc which are violations under criminal law. As prosecution under general criminal law of such acts committed against people with disabilities are rare, legislation has to be  enacted with respect to criminal proceedings involving persons with disabilities in order to ensure proper communication and gathering of evidence
· Create through legislation a human rights monitoring mechanism entitled to visit places where people with disabilities are detained. Romania was supposed to establish such mechanism when it ratified the UN CAT in 2009, but it never did. 
3. Employment
a. Why is this an important need?
· While essential  for achieving independence and professional and personal fulfilment, studies reveal that people with disabilities are generally unemployed although they would rather work[footnoteRef:5] [5:  See Stefanescu, Razvan et. al. (2012). Policies to encourage the employment of people with disabilities: case of Romania. International Conference of Scientific Papers AFASES, p. 1, available at http://mpra.ub.uni-muenchen.de/41637/1/MPRA_paper_41637.pdf] 

b. How can it be addressed through legislation?
· Ensure the availability of statistics and data collection as prescribed by article 31 of the CRPD. This will serve to build technical evidence of the existing needs
· Create legislation which prohibits special schools and segregated education and which offers support for people with disabilities seeking jobs through education and training programs 
· Develop legislation which upholds the right to legal capacity, without which people cannot be part to labour contracts  (this being the case of virtually everybody living in institutions)
· Stimulate employers to hire people with disabilities; while Romania has taken steps towards this,[footnoteRef:6] there are no clear legal obligations  to offer reasonable accommodation or forbidding discharge on the basis of disability;[footnoteRef:7] therefore such provisions should be introduced.   [6:  For example, According to Law 448 on the protection and promotion of the rights of people with disabilities, employers “that have more than 50 employees are required to hire people with disabilities at a quota that is at least 4% of the total number of employees” (art.77, al.2). ]  [7:  See Stefanescu, Razvan et. al. (2012). Policies to encourage the employment of people with disabilities: case of Romania. International Conference of Scientific Papers AFASES, p. 1, available at http://mpra.ub.uni-muenchen.de/41637/1/MPRA_paper_41637.pdf] 


Exercise 2, Module 10
Barriers and strategies to overcome them
1. Barriers to drafting
a. Weak civil society 
i. As in all post-communist countries in Europe there is a limited participation from citizens and the civic disillusionment is large. The cooperation between NGOs is rather weak and most Romanian NGOs depend heavily on foreign financial support.[footnoteRef:8] NGO’s don’t collaborate effectively and knowledge about developing mental health standards is  little spread [8:  Persons with disabilities in Romania- Context analysis, Karolina Österblom, 2008, p.11] 

ii. Strategies to overcome the barrier
1. Forming umbrellas to enhance cooperation among NGOs working on disability rights  
2. Organize trainings to ensure awareness on developing international standards
b. Resistance to advocacy issues from policy-makers and planners who do not consider mental health issues a priority
i. The preponderance of the medical model in thinking about disability contributes to reticence in developing policies enabling people with disabilities to leave fulfilling and independent lives.
ii. Strategies to overcome the barrier
1. Organize public events to raise awareness on  the importance of mental health and on cost-effective solutions.
2. Formulate advocacy issues from a technical point of view, demonstrating that addressing mental health issues has  positive health outcomes and cost-benefits.
c. There is confusion about the theory and rationale of mental health advocacy.
i. Drafting becomes difficult when communication among stakeholders and decision makers is hindered by lack of knowledge and prejudices
ii. Strategies to overcome the barrier
1. Organizing trainings where knowledge is shared on developing standards and on best practices; these trainings have to focus on specific groups who need specific kind of information
2. Barriers to adopting
a. Lack of political will 
i. Within both the general public and politicians the medical model to see disability is persistent. People with disabilities are seen as subjects of compassion, people who cannot handle on their own and who need donations in order to live an inactive and meaningless life. There is little interest for developing laws enabling people with disabilities to live fulfilling and independent lives.
ii. Strategies to overcome the barrier
1. Organize campaigns to raise awareness on the occurrence of disabilities and on the abilities of people labelled as disabled  
2. discuss  financial aspects of employing someone rather than having the person living on social benefits also
b. Ignoring civil society in decision making, which results in people abandoning the fight
i. In a study conducted with 15 NGOs in 2011 during my internship with MDAC, everybody   agreed that consulting  meetings are generally perceived by public authorities as necessary in order to fulfill formal requirements and that they rarely influence final decisions. 
ii. Strategies to overcome the barrier
1. Keep pushing forward ideas and emphasize  how they constitute obligations under international law; discuss publicly the campaigns which were successful in changing policies
2. Develop strategic litigation in order for legislation to change
3. Find allies among decision and policy makers
4. Develop legislation encouraging civil society participation
c. Lack of awareness on international legal obligations or of interest to respect such obligations
i. For example, the existence of a mechanisms monitoring institutions would be of great help; although Romania assumed the obligation to establish one when ratifying the UN CAT, it is already 2 years in delay in doing so; there seems to be little political will or incentive to fulfil international obligations;
ii. Strategies to overcome the barrier:
1. Develop strategic litigation at international bodies
2. Advocate around relevant international bodies, if necessary with the help of international human rights organizations, for those bodies to recommend Romania to change its policies (bodies such as the UN human rights treaty bodies or the Committee of Ministers of the Council of Europe)
3. Barriers to implementing
a. Lack of understanding of mental health issues and stigma associated with it
i. For example, a wide spread prejudice among the judiciary is that people with mental health problems are dangerous; therefore judges are often reluctant in releasing such persons from institutions. Such prejudices are encouraged by mainstream media
ii. Strategies to overcome the barrier:
1. Advocacy campaigns sharing knowledge about what mental health problems are, how often they are encountered, how can they be prevented and how people having them can be helped; 
2. Organizing events to share relevant knowledge for specific groups (legal professionals, medical professionals, policy makers etc.)
b. Institutionalized staff
i. It has been repeatedly emphasized that coercive measures, such as restraint, are largely a matter of institutional culture and not patients demographics.[footnoteRef:9] Violations of rights are often so embedded in practice that they are perceived as the only possible behaviour.  [9:  (2003). Cage beds.Inhuman and degrading treatment or punishment in four EU accession countries. Mental Disability Advocacy Center, p. 18.] 

ii. Strategies to overcome:
1. Provide relevant training and share best practices 
2. Identify within institutions staff members which are open to change and have leadership skills; train them in order to develop new practices
c. Lack of awareness on international obligations and sometimes even the bad will of public authorities
i. For example, in  May 2013, a footage (partly available at https://www.youtube.com/watch?v=xRW1dd0oYTc)was  broadcasted on Romanian television documenting recent abuse and neglect of 57 young adults with disabilities. The  Director of the General Directorate of Social Work and Child Protection answered by telling an involved  foreign NGO  that they are “damaging the reputation of Romania’s institutions,” and that “they should go back home” as “Romania is not  a colony”. The Romanian NGO which was involved (The Centre for Legal Resources) had already been forbidden in entering the institution and was accused by the Director of having hidden interests. The Director also announced that he would “deprive the residents of their legal capacity by placing them under state guardianship”. In conclusion, the substance of the problem was not addressed and the public authority considered an attack on civil society more appropriate.
ii. Strategies to overcome
1. Organize public events to raise awareness among the executive, legislators, policy and decision makers; this might be helpful in finding  allies who can take public positions in such cases
2. Collaborating with governmental bodies and trying to convince them to release declarations condemning such behaviour
3. Advocacy campaigns among the general public to condemn such behaviour from public authorities


