ASSIGNMENT-LEGAL CAPACITY FOR PERSONS WITH DSIABILITIES
EXECUTIVE SUMMARY-ISSUES
 (
Legal Guardianship Certificate issued under the National Trust Act, 1999 empowering the disabled persons with autism, cerebral palsy
 
,mental retardation and multiple disabilities
The National Trust for the Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation and Multiple Disabilities (the Trust) had stated that a question has been raised as to whether the banks and the banking sector can accept the guardianship certificates in regard to persons with disabilities issued by the Local Level Committees set up under the National Trust for the Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation and Multiple Disabilities Act, 1999.
The above Act was specifically passed by the Parliament in order to provide for appointment of legal guardians for persons with disability that is covered under the said Act. The above Act provides for appointment of legal guardians for persons with disability by the Local Level Committees set up under the Act. The Trust has opined that a legal guardian so appointed can open and operate the bank account as long as he remains the legal guardian. It may also be noted that the provisions of Mental Health Act, 1987 also allows appointment of Guardian by District Courts.
The matter was examined in consultation with the Indian Banks' Association. 
who
 concurred with the above views expressed by the Trust.
 Banks are therefore advised to rely upon the Guardianship Certificate issued either by the District Court under Mental Health Act or by the Local Level Committees under the above Act for the purposes of opening / operating bank accounts. 
Banks may also ensure that their branches give proper guidance so that the parents /
 
relatives of the disabled persons do not face any difficulty in this regard.
)














 (
According to current provisions of the law in India, people with mental health disabilities cannot enter into contracts; they also have no property rights
)


 (
[LINK=/disabilities/analysis/no-rights-for-the-mentally-disabled.html]No rights for the mentally 
disabled [
/LINK]
"Mental unsoundness" in our marriage laws 
bars a
 person with mental disability from getting married. People are also 
denied custody
 of their children, and cannot adopt, on grounds of mental unsoundness.  It is important to remember here that a woman's world is woven around the 
word “
marriage". Unlike men, the status of women in society depends on whether 
she is
 married, single, widowed or divorced. Though things have changed in 
some urban
 areas, in general, societal attitudes towards women remain the way 
they have
 always been.
)



 India is the largest democracy in the world. According to Census 2011, there are 1.2 billion people in the country, out of which, about 833 million people live in rural areas. Census 2011 data on disability has not been announced yet. Based on the United Nations estimate that 10% of the population has a disability, there are about 120 million people with disabilities in India.  India has a written Constitution, which came into force on 26 th January, 1950. It ensures for all its citizens equality before the law, non discrimination, fundamental freedoms and the right to life and liberty (Article 14, 15, 19 and 21 respectively of the Constitution). These Articles do not specifically. Refer to persons with disabilities but are general in nature. Article 41 states that the State shall, within the limits of its economic capacity and development, make effective provisions for securing the right to work, to education and to public assistance in cases of unemployment, old age, sickness
and disablement. 
Additionally, there are four legislations specifically directed towards the protection, welfare, rehabilitation and development of people with disabilities—the Mental Health Act, 1987; the Rehabilitation Council of India Act, 1992; Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995 and the National Trust for Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation   and Multiple Disability Act, 1999. The definitions of disability given in the various Acts are overly restrictive and do not include people with all disabilities.  The implementation of the existing laws has been dismal. There are National Human Rights Commission and State Human Rights Commissions which too have been redressing grievances. There are various Courts which can be approached for issues related to violation of rights or discrimination. There are also specific Commissions for women, children, minorities, etc. These have not done much to address issues of persons with disabilities because of various reasons such as lack of awareness on the part of persons with disabilities; lack of knowledge and mindsets of officers in these Commissions who think that the issues of persons with disabilities should be dealt by the Disability Commissioners; lack of accessibility and accommodation of the redress mechanisms. Data on disability is mostly unavailable or inaccurate in the country and hence, resource allocation and facilities are highly inadequate. People with disabilities continue to be marginalised, discriminated, abused and suffer undue hardships. Systemic abuse and atrocities against people with disabilities continue to be rampant in the society at large.

NEED FOR CHANGE
	
IMPLEMENTATION, MONITORING AND REPORTS OF CRPD (ARTICLE 33 AND 35)

India has not designated any Focal Point within the Government for matters relating to the
implementation of CRPD. India has also not established any independent mechanisms or formulated a framework to promote, protect and monitor implementation of CRPD.
Over a hundred civil laws in the country, including the Constitution, deprive persons with “unsound” mind of their rights and legal status. People with certain disabilities cannot open a bank account, take loans, enter into Contract, be married, own properties, decide on having children, choose the kind of medical treatment they want, etc. People of “unsound” mind are not allowed to represent themselves, give evidence or bear witness before a Court of law. Such a person accused of a crime remain in prison for inordinately long periods of time without having access to justice.
Recommendations
 (
“A person with hearing impairments nomination for the upcoming elections (2011) has been
 
rejected on the ground that she is deaf!” 
‐
 Tamil Nadu Handicapped Federation Charitable Trust
)




 RELEVANCE OF INTERNATIONAL FRAMEWORK
The Convention on the Rights of Persons with Disabilities: equality before the law
Article 12 of the CRPD is entitled “equal recognition before the law” and considered to be the beating heart of the convention. It is closely related to social inclusion, autonomy and equality, all core values of the instru (
1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before the law.
2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life.
3. States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity.
4. States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person’s circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent and impartial authority or judicial body. The safeguards shall be proportional to the degree to which such measures affect the person’s rights and interests.
5. Subject to the provisions of this article, States Parties shall take all appropriate and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their property.
)--------------------------------------------------------------------------------------------------











It is clear that full/equal legal capacity for everyone is the CRPD’s point of departure 
(Article 12.1-2). States Parties cannot continue to deny legal capacity from people with disabilities or impairments. It is equally clear that the primary response to situations where someone is considered to have difficulties in making decisions and/or communicating them to others should be to provide support (Article 12.3). 
The concept of legal capacity recognizes that (1) persons can be the bearers of rights, as discussed above; and (2) that persons are the bearers of obligations and responsibilities. It must be noted here that the recognition of the legal capacity of persons with disabilities on an equal basis with others in all aspects of life has a bearing on the issue of criminal responsibility and the insanity defence clauses in many legal systems. Articles 2, 6, 7, 8 and 10, UDHR; Articles 14 and 16, ICCPR; Articles 12 and 13, CRPD; HRC, 


OVERALL RECOMMENDATIONS
1. India should ensure participation of Disabled People’s Organisations (DPOs) and people with disabilities in decision/policy making, implementation and monitoring CRPD.
2. India must ensure for all its persons with disabilities protection from violence and abuse
through legislative and other appropriate measures, including making the existing mechanisms for human rights inclusive for people with disabilities.
3. India must expeditiously amend its laws and bring them in line with CRPD, and designate a Focal Point for monitoring CRPD.
4. India must amend its statutes that bar people with certain disabilities from exercising their Civil and Political Rights.
5. India must ensure that the obligations on accessibility of public places, services, transportation, information and justice are implemented in a time bound manner and that immediate steps are taken.
6.  India must formulate adequate social security measures which should take into account the additional disability costs.
8. India must ensure that no direct Electro‐Convulsive Therapy (ECT) is given to anybody and under any circumstance. Ensure that the penal laws are amended to punish those who violate this requirement.
9. India must set up Support Systems for people with disabilities to live independently in the community; to access justice and other rights.

10.Abolish plenary guardianship and establish procedure for supported decision making in the community
11 Abolish discriminatory legal provisions and make constitutional amendments.

 12. To make provisions for Advance planning, Self determined Decision-Making
. The Right to Information (including financial rights), Reasonable Accommodation, Provision of Advocate Support, Supported Decision-Making
. Co-Decision-Making and Facilitated Decision-Making, . Financial Rights

Analysis of the obligations to include civil society in law and policy reform

India signed the United Nations Convention on the Rights of Persons with Disabilities (CRPD) on the very first day, when it was opened for signature i.e. on 30 th March 2007 and ratified it on 1 st October 2007. One of the major developments, post ratification, has been the decision of the Ministry of Social Justice and Empowerment to draft a new law on disability on the basis of CRPD. This was a direct result of advocacy by the disability sector. Other disability laws, like Rehabilitation Council of India Act and National Trust Act are also being reviewed. Mental Health Act 1987 is going to be replaced by Mental Health Care bill 2012. The Indian Judiciary has started referring to CRPD to provide favourable judgements to persons with disabilities. For instance, the Supreme Court allowed a woman with intellectual impairment to continue with her pregnancy, taking into account her wishes, and thus, upheld personal autonomy and freedom of choice (Articles 3 and 23 of CRPD) 3 . 

India, persons with mental disabilities are restricted a lot, the disability sector for mental illness is more of a majority of caregiver driven than user survivor, so the need for psychiatric advance directive, advanced directive has risen concern among caregivers, the disability sector wanted a comprehensive law while persons from mental health sector wanted a separate act which has led to Mental health care bill 2012.
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