Policy paper on Right to Legal Capacity – for “Rights 4 All”

1. Executive Summary - 

“Rights 4 All” was established twenty years ago, and since then we have made a great impact by advocating for legal reforms for ethnic minorities, the transgender community and on freedom of expression. 

The Legislation of India on legal capacity is not in compliance with international human rights standards (primarily UN Convention on the Rights of Persons with Disabilities - CRPD). We have to urgently bring national legislation in line with international requirements to fulfill its international commitments. This process requires a close cooperation and consultation with civil society, mainly with organizations representing people with mental disabilities.

2. The Need for change - 

India ratified CRPD on 1 October 2007 and India was the 7th country in the world and the first significant country to do so. But till date we have not lived up to requirements of CRPD. In mental health capacity is very important issue because it not only decides about treatment forms , admission and discharge of the perosn with mental disability, but along with losing the legal capacity all these persons are practically deprived as well of other rights, recognized by Constitution and the international law like the right to have and operate their own finances, right to marry, right to choose their living place. The possibility to appeal or challenge the decision of legal incapacity is also very problematic. 

Currently , as per Indian Mental health Act (MHA), 1987 there is a plenary guardianship which give relative / friend of a user to take decisions on his/ her behalf regarding treatment and property or public curator / Advocate can do the job. Following are few excerpts from MHA , 1987. 

Chapter IV - PART I I  Admission under Special Circumstances

19. (1) Any mentally ill person who does not, or is unable to, express his willingness for admission as a voluntary patient, may be admitted and kept as an inpatient in a psychiatric hospital or psychiatric nursing home on an application made in that behalf by a relative or a friend of the mentally ill person if the medical officer-in-charge is satisfied that in the interests of the mentally ill person it is necessary so to do: 

(3) Any mentally ill person admitted under sub-section (1) or his relative or friend may apply to the Magistrate for his discharge and the Magistrate may, after giving notice to the person at whose instance he was admitted to the psychiatric hospital or psychiatric nursing home.....”

CHAPTER VI - JUDICIAL INQUISITION REGARDING ALLEGED MENTALLY ILL PERSON POSSESSIONG PROPERTY, CUSTODY OF HIS PERSON AND MANAGEMENT OF HIS PROPERTY

50. (1) Where an alleged mentally ill person is possessed of property, an application for holding an inquisition into the mental condition of such person may be made either – 

[Application for judicial inquisition]

(a) By any of his relatives, or

(b) By a public curator appointed under the Indian succession Act,

1925 or 

(c) By the advocate – general of the state in which the alleged mentally ill person resides, …..”.

So which has been followed as per Indian MHA 1987 is highly contradictory to Art 12 of CRPD. The UN Convention on the Rights of Persons with Disabilities was ratified in October 2007 by India. Thus, India is committed to adjust the legislation and policies according to its requirements. The Eleventh Plan has stated that: “India being a signatory of UNCRPD, it is now obligatory upon us to incorporate the essence of the convention in our planning, implementation, monitoring, and review processes [...] There is an urgent need to review all the four disability legislations and to amend them suitably to bring them in consonance with UNCRPD. ( http://uncrpdindia.org/achievements/eleventh-plan/) . 

3. Relevance of the international human rights framework.- 

UN Convention on the Rights of Persons with Disabilities

In CRPD, Article 12.2 affirms that persons with disabilities must be granted the right to legal capacity on an equal basis with others in all aspects of life. Article 12.3 states “Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity”. The examples of those supports are advance directive, power of attorney, and supported decision-making. In order to prevent abuse, Article 12.4 states that appropriate and effective safeguards should be provided. Such safeguards should tailor made to the user , are free if conflict and apply for the shortest time possible. Once person regains capacity then safeguards shall be minimized. CRPD emphasizes that medical judgment only should not dominate the assessment of the person’s capacity to appreciate his or her own situation. Rather it should be assessed based on all social  aspects that surround the person.  Article 12.5 states that there should be equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their property. 

Also Article 3 clause (a) states that “Respect for inherent dignity, individual autonomy including the freedom to make one’s own choices, and independence of persons;” Thus,CRPD values the individual’s right to make his or her own decisions.

4. Recommendations for reform, based on analyzing the existing system against the international legal framework. - 

In order to change national legislation to international standards it is necessary:

· To legally recognize the right to full legal capacity (both recognition of rights and capacity to exercise those rights) by all persons without discrimination on the basis of disability 

· To review the national legislation in the light of the art. 12 of CRPD.

· To prohibit any discrimination based on legal capacity status of the person, like access to services and benefits, or exercising some human rights (i.e. to hold a property, to have access to justice etc. ).

· Mobilization of the existing resources - communities, including civil society, religious and other communities, with the view to become support networks for people with disabilities.

· To provide effective safeguards to protect a person’s legal capacity and human rights. 

· Abolish plenary guardianship as clearly contradictory to CRPD and gradually shift guardianship to supported decision-making. 

· There are various mechanisms that promote autonomy, self-determination, and equality , for example, advance directives, power of attorney, and supported decision-making. 

The advance directive is a document made by an individual that has instructions on what should be done if the person is incapacitated. It is like ' living will' , where person can mention his choices to be followed when he looses his decision making capacity. But with this method it is difficult to foresee all problems which may come up when person looses capacity. 

The power of attorney is a document in which a person chooses any person around him or a group to make decisions on his or her behalf when he or she loses decision making capacity.

Both these mechanisms allow individuals to make decisions for themselves. Some prefers mix of both these mechanisms can be a ideal solution for persons with disabilities. 

In situations where a person already requires support because the person is not able to make choices on their own, supported decision making is recommended by CRPD. This is a mechanism that recognizes the inter-dependence of individuals.  It resembles how one would speak to family or friends about which home to buy and which hospital to go.  The principles of this mechanism are that the support person is someone the user trusts. The support person should only provide assistance with getting information, making available choices and communicating decisions. Safeguards must be kept in place to protect the user from abuse.

Guardianship should be the very last resort. Guardians should never make any decision that will take away or reduce a person’s decision-making capacity. Rather they should make decisions that will maximize the chances of recovery. There should be a regular review to assess whether or not these standards are being met.

5. Analysis of the obligations to include civil society in law and policy reform.

CRPD Article 4 emphasizes that any legislation and policy during development and implementation should be made after consultation with persons with disability through their representative organizations. This is important in order to make them useful for the users and to create awareness. This provision is also supported by Art 3 ( c ) which states “ full and effective participation and inclusion in the society” as one of the General principles of CRPD. 

Government should involve organizations of persons with disabilities in each step of drafting legislation on legal capacity. The Government has an obligation under the Convention to provide capacity building to the existing consumer organizations and to create new organizations of people with psychosocial disabilities.

Article 33 (3) states that “Civil society, in particular persons with disabilities and their representative organizations, shall be involved and participate fully in the monitoring process that watches over compliance with CRPD.”. At present in India,the monitoring system is usually over capacity and tends to become routine document checks rather then interviews or visits to facilities. Therefore it is necessary to include people with mental disability in the monitoring mechanism and to expand its capacity.

