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Analysis of the case of Mrs. A

Although the national legislation and guidelines on involuntary hospitalisation and treatment were followed by the medical staff and review bodies, the hospitalisation, treatment and the use of restraints on Mrs. A violated international human rights standards. According to the art. 14 of the CRPD, persons with disability have a right to liberty on an equal basis with others. Further, under art. 19, people with disabilities have a right to live in the community and the right to no be forced to live in a specific environment. The sole fact that the national legislation allowed for institutionalisation of Mrs. A without her will due to her disability can be seen as a violation of the Convention. According to the IDA´a Position Paper on the Convention on the Rights of Persons with Disabilities (CRPD) and Other Instruments from 2008 (herein „IDA´s Position Paper“), disability-specific legislation for deprivation of liberty violates the equal enjoyment of human rights. As CRPD is the newest binding human rights instrument, it supersedes the previous standards, that allowed for forced detention of persons based on the existence of  disability (ECHR, HRC General Comment no. 8 and others). 

Other human rights violations include violation of the right to physical and mental integrity by forced medical treatment (art. 17 of the CRPD), right to be free from torture or cruel, inhuman or degrading treatment or punishment (art. 15 of the CRPD) by means of the use of restraints and possibly the right to life (art. 10 of the CRPD). In many legislations, the procedure allowing the deprivation of liberty of persons with psych-social disabilities automatically authorises the medical staff of the facility to execute forced medical interventions. In the case of Mrs. A it was clearly so. She was put on antipsychotic medication and sedated with high dosages of benzodiazepines without her consent, or even despite her refusal. Mrs. A was not cooperative during the treatment, a reaction that might have been caused by the forcible nature of the treatment, lack of information about the treatment and/or a total lack of her involvement in the decision-making process. According to 
IDA´s Position Paper, “people with disabilities have a right to refuse  medical or other interventions that they consider harmful or do not want for any reason.” Failure to respect informed consent of these people may result in torture or cruel, inhuman or degrading treatment or punishment.  This interpretation was reaffirmed by the UN Special Rapporteur for Torture in his report no. A/63/175 (herein “Nowak Report”). He stated that “forced and non-consensual administration of psychiatric drugs, and in particular of neuroleptics, for the treatment of mental condition (...) may constitute a form of torture or ill-treatment.”

A special attention should be also paid to the use of restraints in Mrs. A´s case. The reason for ordering restraints (as a protection from falling or from other patients) and the nature and length of their application would hardly be justifiable even under older human rights standards.  However, it might be argued that under CRPD, any use of restraints based on the existence of a disability may constitute a violation of human rights. According to the  Nowak Report, “there can be no therapeutic justification for the prolonged use of restraints, which may amount to torture or ill-treatment.” Prolonged use of restraints and the lack of appropriate supervision in the case of Mrs. A resulted in her death. In might be argued that the right to life (art. 10 of CRPD) has been violated as well.  

Application of the standards in the Czech Republic

The case of Mrs. A would most likely have very similar development in the Czech Republic. The Czech law contains specific procedure on deprivation of liberty based on the existence of disability. Under the 2012 Health Law, a person with mental illness that is immediately and directly dangerous to themselves or others, can be hospitalised without their consent if other, less restrictive measures are not sufficient. Although the law does allow for deprivation of liberty as a means of last resort, due to the lack of alternative, community-based services, it is often the first and only option. Once hospitalised, a court review of the lawfulness takes place. Although the court review has been constructed as a legal safeguard against arbitrary deprivation of liberty, the fact that more than 99% of cases are decided in favour of the decision of the hospital illustrates its practical ineffectiveness. Involuntarily hospitalised patient has to undergo forced medical treatment of their mental illness. Although the law does recognise the right of every patient to receive information on their treatment and to choose from the alternatives, in practice, the involvement of involuntary patient in their treatment plan is minimal.

I am somehow sceptical about how the change of legislation within the current system will affect the position of the person with psycho-social disability regrading the decisions on their treatment. Although the current law introduced more legal safeguards, the construction of informed consent and supported decision-making within the context of institutional care falls short of its effectiveness. The system of care and support for people with psycho-social disabilities in the Czech Republic needs major changes, it needs to be focused on community-based care, based on partnership between the patient and medical practitioner and respect to capacity to decide of all people with disabilities. Only these changes can prevent the occurrences of ill-treatment and discriminatory  practices towards people with psycho-social disabilities. 

