Girlescu Oana Georgiana- Module 6- Assignment


The case of Mrs. A raises concerns in relation to three main aspects: her admission, her treatment in form of medication and her restraint. Each of these will shortly be discussed bellow in the light of international human rights standards.  At the end of the text  a short presentation of the relevant legal framework and practice from Serbia will be provided, along with suggestions for improvement.
The first aspect to be discussed is the admission of Mrs. A to the psychiatric unit. It is obvious that this admission was involuntary. Medical professionals considered that this was necessary due to her bad state, to the refusal of medication and to the refusal to be voluntary admitted. This is in contradiction with developing international standards, as presented in the Convention on the Rights of Persons with Disabilities (CRPD). Its art. 14 states that the existence of a disability shall in no case justify a deprivation of liberty.
 A call for repealing provisions authorizing “institutionalization of persons with disabilities for their care and treatment without their free and informed consent” was made earlier this year by Juan Mendez, the current Special Rapportuer on Torture.

Regarding the medication Mrs. A was administered, this was done against her will. She was administered high dosages of sedatives and other medication, which made her feel agitated, confused and angry. This is in contradiction with CRPD’s article 25(d), which requires that health care be provided to persons with disabilities equally with others, "including on the basis of free and informed consent."  As it was underlined by Manfred Novak, the Special Rapporteurs on Torture in 2008, “medical treatments of an intrusive and irreversible nature […] aim[ed] at correcting or alleviating a disability, may constitute torture and ill-treatment if enforced or administered without the free and informed consent of the person concerned.”
 Mendez went even further and said that  “only in a life- threatening emergency in which there is no disagreement regarding absence of legal capacity may a health- care provider proceed without informed consent.”
 He also underlined that “treatment provided in violation of the terms of the CRPD cannot be legitimate or justified under the medical necessity doctrine.”
 
Restraining of Mrs. A was done continuously, with short breaks every 12 hours, which is again in contradiction with international standards. Restraint, even for shorter periods of time, can have significant consequences on the physical and mental integrity of the person concerned. It might even cause, as it happened in this case, a loss of life. This is in clear contradiction with article 17 of the CRPD which protects the integrity of the person.  In February 2013 Mendez called for an absolute ban on restrain, by  stating that “any restraint on people with mental disabilities for even a short period of time may constitute torture and ill -treatment. It is essential that an absolute ban on all coercive and non- consensual measures […] should apply in all places of deprivation of liberty, including in psychiatric and social care institutions.”
 
There are a series of international standards which are relevant for all these three issues: involuntary admission, forced treatment and restraint. As it was underlined by Special Rapporteurs on Torture, “article 3 of the Convention proclaims the principle of respect for the individual autonomy of persons with disabilities and the freedom to make their own choices. Further, article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment.

The fact that national legislation or some other guidelines were respected can never justify  the violations described above. As Mendez underlines in his latest report, national legislations are commonly in violation of the now establishing standards related to mental health. They can never be used to legitimize actions and their revision is dictated by international obligations.

The issues raised by this case are of actual concern in Serbia also.
 The national law does provide the possibility of admission into a psychiatric unit against the will of a person and only because medical professionals consider it necessary. However, as Serbia ratified both the CRPD and its Optional Protocol, this provision needs to be revised and the civil society is advocating for it. Interestingly however, while the law does allow it, in practice there are very few cases in which people are hospitalized on the opinion of medical professionals only. Usually, the signature of the patient or  of its guardian is obtained. This is often done abusing the lack of knowledge of the person, therefore the consent is far from being informed. Such solution might be  preferred because when admission are made on the basis of the opinion of the medical professional alone, more regular assessment of the necessity are necessary and courts are involved more often. 
Relating the issue of providing forced medication, this is again allowed under Serbian national law. As with admission, in practice  medical professionals prefer to obtain the signature of the patient/resident. From the experience of the Mental Disability Rights Initiative Serbia, where I currently work, people in psychiatric units or social care institutions  acknowledge they have signed a paper  regarding their medication, but they were not explained what are they taking and why the medication are necessary. Moreover, the schemes of medication are practically not individualized, inadequate treatment
 being provided and cases of over-sedation are common.
 People with psychosocial disabilities are often not aware of the medical advances in the area, are themselves prejudiced about their condition and tend to sign papers given to them by doctors without paying close attention. Therefore, as suggestions for the improvement of legislation, the possibility of coerced treatment should be abolished. Moreover, significant work is necessary to develop policies to ensure that real free and informed consent is obtained for treatment schemes and that people have access to relevant information. Without such information decisions can never be informed. Providing such information is also an obligation the Serbian state has assumes when ratifying the CRPD, whose article 21 is relevant for this issue.
In relation to restraint, the Serbian national law states that this is allowed only in exceptional cases. However, there are no official guidelines dictating what are the allowed measures of restraint, in what circumstances can they be used and for how long. While restraint is widely used
, practice on how it is used varies from institution to institution. Officially, records of all applied restraint measures need to be kept. While most institutions do have such records, there are concerns regarding their consistency. Currently NPM (National Preventive Mechanism established under OPCAT) members and the Serbian Deputy Ombudsman are advocating for an absolute ban on seclusion. However, despite the growing international agreement that an absolute ban on restrain should also exist, it seems  legislators and policy makers are not yet ready for this. The suggestion would therefore be to impose an absolute ban on both seclusion and restrain. However, there is little likelihood for this to happen in the very near future.
One last thing to mention is related to how the death of mental health patients/residents is usually dealt with. Autopsies are performed very rarely.
 The most common declared cause is natural cause, without much research being done. Autopsy to determine exact causes are usually done only when the guardian expressly requires it, something that rarely happens, or when the death has been obviously violent. The civil society members I have interrogated have never heard about a case in which the established cause of death was treatment or restraint. Therefore an improvement of related policy and law is necessary. All deaths of hospitalized people should be thoroughly investigated, if possible not by the same institution where death has occurred.
In conclusion, Mrs. A’s fate might have been similar if she would have been in Serbia. It might be that documents attesting that admission and treatment were voluntary would have existed. It might be that a proof of her restraint might not have existed. And it might be that she would have been determined to have dies of natural causes. The issues raised by the case remain actual and relevant to be dealt with in Serbia and in many other countries.
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