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APPLICATION OF UN STANDARDS ON HUMAN RIGHTS (CRPD) AND THE 2008 INTERIM REPORT OF THE SPECIAL RAPPORTEUR ON TORURE IN THE CASE OF MRS. A
1) Involuntary commitment:

Mrs. A is admitted to the facility without her consent, and the sole justification for the
admission in the case summary is her worsening symptoms of a mental disability. It appears
that her family, including her husband and her two adult children have expressed some
ambivalence towards her involuntary admission. Additionally, Mrs. A clearly appears angry
and non-cooperative, thus indicating her objection to the involuntary admission. 
Given the situation, Mrs. A’s admission appears to be a direct violation of Liberty and
security of person clause under Article 14(b) of the CRPD.  Article 14(b) emphatically 
states that, “the existence of a disability shall in no case justify a deprivation of liberty.” 
The Special Rapporteur in his Interim report 2008 also recalls that article 14 of CRPD
prohibits unlawful or arbitrary deprivation of liberty and the existence of a disability as a 
justification for deprivation of liberty.
Additionally, it is obvious that in the process of Mrs. A’s involuntary commitment, various 
CRPD articles are violated. For example, Mrs. A’s involuntary admission violates Equal 
recognition before the law clause of Article 12(2). Article 12(2) states, “that persons with
disabilities enjoy legal capacity on an equal basis with others in all aspects of life.” If Mrs. 
A were treated as an equal before the law, she would be presumed to have legal capacity. If
that were the case, she would be able to make a decision regarding her treatment, and her
wishes will be respected. 
As Mrs. A is treated with antipsychotic medication and benzodiazepines, and later
 physically restrained, it appears to violate Article 17 (Protecting the integrity of the person) 
which states, “Every person with disabilities has a right to protect for his or her physical
 and mental integrity on an equal basis with others.” 
       2)   Informed consent:
Mrs. A is admitted in clear violation of her expressed preferences. She is then treated with
 
Antipsychotic medication as well as benzodiazepines against her free will. There also seems
 
to be a clear violation of her right to grant informed consent, and the process itself seems coercive.
 
She is noted to be “confused, angry and shouting.” Some of it is possibly a result of mental disability.

However, there is a distinct possibility that the medications itself may be leading to her confusion. As a

result, her right to be treated as an equal before the law in accordance with Article 12 of the CRPD are

clearly violated. 

As noted by Special Rapporteur in the Interim report 2008, the Human Rights Committee in Viana Acosta
 v. Uruguay concluded that forced medication could amount to inhuman treatment. The Special Rapporteur
 also noted that forced and non-consensual administration of neuroleptics (such as antipsychotic
 medications) for the treatment of a mental condition needs to be closely scrutinized. The Special
 Rapporteur further opined that, “Depending on the circumstances of the case, the suffering inflicted and
 the effects upon the individual’s health may constitute a form of torture or ill-treatment.”
3) Use of restraints, and seclusion:
It appears from the case summary that Mrs. A is restrained “to protect her” from possible falls, and from aggression from other patients annoyed by her shouting. On a cursory analysis, it is obvious that the risk of fall appears to be stemming from “chemical restraint” or overmedication. Also, it appears that staff on the unit is making decisions about restraints without involvement of the treatment team or as is general standard by the physician in-charge. Also, the physical restrained maintained for 12 hours seems to violate standard clinical judgment, which does not allow such prolonged restraints. Further, restraint removed for minor movements is neither clinically safe, nor acceptable from a human rights perspective. The special Rapporteur in the 2008 Interim report notes with concerns that “prolonged use of restraint can lead to muscle atrophy, life-threatening deformities and even organ failure”, and exacerbates psychological damage. In the case scenario, Mrs. A’s pays the ultimate price of losing her life as a result of prolonged restraint. The Special Rapporteur emphasizes that there can be no therapeutic justification for the prolonged use of restraints, which may amount to torture or ill-treatment.

HYPOTHETICAL MANAGEMENT OF MRS. A IN NEPAL
In Nepal, the Mrs. A will be similarly admitted to a facility against her will. It is very likely 
that she will be treated similarly with both chemical and physical restraints. Her rights to 
informed consent and her equal recognition before the law as a person with disability
 maintaining legal capacity will likely not be respected in a practical sense. Nepal Mental
 Health (Treatment and Protection) Act, 2006, although progressive in many areas, such as
 recognizing a person with disability as any other general citizen, protection from forced
labour, and protection and use of property etc, it does allow institutionalization for up to 
three months, and if recommended by a so called Mental Health Status Examination 
Committee for an undefined “extended period.” 
More recently, Nepal signed the CRPD including the Optional protocol on January 3, 2008,
and Nepal has recently ratified it. As a result, persons with disabilities and mental health advocacy 
organizations have access to international legal recourse for potential violation of human 
rights. However, for the treaty to make any meaningful in the lives of persons with
 disabilities such as Mrs. A, consistent advocacy and activism on the part of disability rights 
activists in Nepal, and their international partners will be required. 

HYPOTHETICAL MANAGEMENT OF MRS. A IN THE UNITED STATES
In the United States, where I have lived over a decade now and practice psychiatry, Mrs. A
will have difficulty receiving mental health treatment as she does not express suicidal or 
homicidal threats. Most states use the criteria to involuntarily admit persons with
disabilities. In most states and jurisdictions, a third criterion that is generally used to
 involuntarily admit persons with disabilities in a psychiatric institution is grave decline in
 physical condition as a result of mental disability. In all likelihood, given her mania Mrs. A
 would likely receive treatment as a result of contact with the law, either for a minor
 rule/law violation or will likely end up in the forensic mental health system.  

POSSIBLE LEGISLATIVE CHANGES IN NEPAL ABOUT INVOLUNTARY ADMISSION AND TREATMENT TO ADVANCE HUMAN RIGHTS OF PERSONS WITH MENTAL DISABILITY ARISING FROM MRS. A‘S CASE
As Nepal has recently ratified the CRPD, the emphasis of the disability rights activists in Nepal, and international activists and NGO’s should be to hold the Government of Nepal accountable to its obligations and duties under the treaty. Efforts should also be made to encourage the Government of Nepal to undertake an examination of its mental health act of 2006, and other general laws to examine their conformity with the letter and spirit of the CRPD. 

POSSIBLE LEGISLATIVE CHANGES IN THE UNITED STATES ABOUT INVOLUNTARY ADMISSION AND TREATMENT TO ADVANCE HUMAN RIGHTS OF PERSONS WITH MENTAL DISABILITY ARISING FROM MRS. A‘S CASE.
The United States has a comprehensive system of advanced laws protecting and promoting the rights of the persons with disabilities. We can recognise Americans with disabilities act (ADA) of 1990 as being the pioneering legislation underlying various advancements in human rights, both nationally and internationally. However, most states and jurisdictions in the United States continue to have laws leading to involuntary commitment under some conditions (mostly threat of harm to self and/or others) in violation of Article 14 of CRPD. Additionally, guardianship laws in various states continue to compromise full enjoyment of legal capacity by persons with mental disabilities. Unfortunately, even though the United States was an early signatory to the CRPD, the ratification process has stalled in the Senate (Most recent vote was three votes short of the two-third required for treaty ratification). There needs to be a renewed effort on the part of advocacy organizations and user groups towards a ratification process. In the meantime, advocacy groups need to focus on advancing existing laws on guardianships towards supported decision-making in accordance with the CRPD, and advocating for not using mental disability as a reason for deprivation of liberty. 
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