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Executive summary
On ratifying the Convention on the Rights of Persons with Disabilities (CRPD) Canada has the responsibility to ensure its citizens have the right to legal capacity without discrimination on the basis of disability status. However, the nation's reservation on Article 12 and further evidence within the country highlight the need for Canada to update their legislation concerning legal capacity. The right to personhood - being recognized as able to make decisions about one’s life - is a right that people with disabilities (PWDs) often have threatened in Canada with the Canadian Association for Community Living revealing that more than fifty percent of people with intellectual disabilities report making little to none of the decisions about their daily activities (Canadian Association for Community Living, 2010). The following paper advocates for legal reforms in Canada to adhere the same standard of legal capacity for PWDs as people without disabilities, encouraging the new paradigm of supported decision-making represented within the CRPD.
The need for change


Canada signed the CRPD on March 30, 2007 and ratified the convention almost three years later on March 11, 2010. Despite an additional adoption of the Montreal Declaration on Intellectual Disabilities on October 6, 2004 Canada’s ratification of the CRPD included the following reservation: 

“Canada recognizes that persons with disabilities are presumed to have legal capacity on an equal basis with others in all aspects of their lives. Canada declares its understanding that Article 12 permits supported and substitute decision-making arrangements in appropriate circumstances and in accordance with the law. To the extent that Article 12 may be interpreted as requiring the elimination of all substitute decision-making arrangements, Canada reserves the right to continue their use in appropriate circumstances and subject to appropriate and effective safeguards. With respect to Article 12(4), Canada reserves the right not to subject all such measures to regular review by an independent authority, where such measures are already subject to review or appeal (Canadian Association for Community Living, 2010).


The Council of Canadians with Disabilities (CCD) reports an “uneven access and recognition of supported decision-making” in Canada, with dominant substitute decision-making controlling the decisions of Canadians with disabilities (Council of Canadians with Disabilities, 2010). CCD also highlights a number of federal provisions which concern PWDs’ right to legal capacity – namely the Income Tax Act, the Canada Revenue Agency, the Registered Disability Savings Plan, and the Privacy Act. CCD is concerned that an absence of measures including operational measurements of legal capacity in the provisions’ requirements of ‘contractual competence’ places PWDs at a diminished recognition of their legal capacity, and thus personhood (Council of Canadians with Disabilities, 2010).
The Montreal Declaration on Intellectual Disabilities (2004) reciprocates the philosophy of the CRPD, advocating for the right of people with intellectual disabilities to the same right as people without disabilities to make decisions about their lives (Bach, 2006).  The Declaration requires Canada to ensure that its legislation and policies promote and facilitate supported decision-making for people with disabilities. The Declaration stresses that this right must necessarily also be extended to include people who may have difficulty in “making choices, formulating decisions and communicating their preferences” to ensure that all people are making “positive choices and decisions that further their personal development, relationships and participation in their communities” (Bach, 2006).  
Canada’s reservation on Article 12 of the CRPD, and the nation’s continued use and support of substitute decision-making in its policies and legislation needs to be advocated for a framework update in alignment with the new paradigm of the CRPD to ensure that the human rights principles of reasonable accommodation, integrity and societal inclusion are represented and upheld for Canadians with disabilities.
Relevance of the international human rights framework

Article 12 of the CRPD recognizes all persons with disabilities enjoy legal capacity on an equal basis with others and the right to use support decision-making in exercising their legal capacity. The CRPD represents a paradigm shift, obligating nations to ensure appropriate safeguards against abuses in guardianship and decision-making, including the emphasis mechanisms tailored to individual circumstance (Bach, 2006). The Convention is a shift from guardianship and substituted decision-making, instead focusing on support, autonomy and personhood through the usage of supported decision-making, when necessary for PWDs.
Recommendations for reform
As Canada still has a system of guardianship and substitute decision-making, the following recommendations for reform are made: 
1. The government’s responsibility to promote the legal capacity of people with disabilities in legislation and policies, but also in educating legal and health professionals, as well as other sectors which use supported decision-making mechanisms. 
2. Promoting the replacement of substitute decision-making models and mechanisms within legislation, instead supporting the model of supported decision-making.

3. An alignment of legislation, policies and programs with the philosophies of the CRPD and the Montreal Declaration. Specifically the following recommendations of the Canadian Association for Community Living are made:
a. Amending the Income Tax Act and other Federal legislation as needed to recognize formal and informal supported decision-making mechanisms.

b.  Recognizing supported decision making as sufficient authorization to open a Registered Disability Savings Plan.

c. Working with disability community and the Canadian Bankers’ Association to issue a progressive statement about legal capacity (Canadian Association for Community Living, 2010).
Analysis of the obligations to include civil society in law and policy reform

Following from the philosophy of the CRPD which emphasizes everyone’s right to legal capacity and personhood is the right to being included in the process of policy, program and legislation reform. As the lack of legal capacity prevents the voice of people with disabilities at an individual level, the collective voice of PWDs is also usually removed at a policy and legislative level, with PWDs often being excluded from the process of formulating, drafting, implementing and monitoring of legislation, policies and programs. It is critically important and thus also recommended that Canada include the participation of PWDs and disability organizations in all aspects of legislative and policy reform. 
Conclusion
People with disabilities should have the right to think and act independently, carrying out their lives with the same control over their choices in everyday life as people without disabilities. Canada must provide PWDs with the reasonable accommodation to exercise this right in a manner that is both appropriate and adequate. Canada is a country which is immensely proud of its initial and central involvement in the drafting of the Universal Declaration of Human Rights, and is a country which is known internationally for being a strong advocate of democracy and human rights. Yet, our nation’s protection of the rights of people with disabilities and their personhood is outdated and discriminatory, providing PWDs with neither a democratic lifestyle of choice and power over their everyday lives, or with the basic human rights of non-discrimination. 
The ratification of the CRPD provides Canada with the opportunity to update its outdated disability philosophies within the nation’s legislation, policies and programs, and initiate improved human rights conditions of Canadians living with disabilities. As a country international recognized for leading human rights ideals and conditions it is important that Canada continues to align itself with the leading principles of the United Nations in ensuring that its citizens are maintaining international standards of human rights.  
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