MENTAL HEALTH LEGISLATION & HUMAN RIGHTS

Denied Citizens: Including the Excluded

MENTAL HEALTH AND PRISONS"

The Challenge

= Mental disorders occur at high rates in all countries of the world.

An estimated 450 million people world wide suffer from mental or behavioural
disorders”. These disorders are especially prevalent in prison populations®. The
disproportionately high rate of mental disorders in prisons is related to several factors:
the widespread misconception that all people with mental disorders are a danger to the
public; the general intolerance of many societies to difficult or disturbing behaviour;
the failure to promote treatment, care and rehabilitation, and, above all, the lack of, or
poor access to, mental health services in many countries. Many of these disorders may
be present before admission to prison, and may be further exacerbated by the stress of
imprisonment. However, mental disorders may also develop during imprisonment
itself as a consequence of prevailing conditions and also possibly due to torture or
other human rights violations.

= Prisons are bad for mental health-

There are factors in many prisons that have negative effects on mental health,
including: overcrowding, various forms of violence, enforced solitude or conversely,
lack of privacy, lack of meaningful activity, isolation from social networks, insecurity
about future prospects (work, relationships, etc), and inadequate health services,
especially mental health services, in prisons.

The increased risk of suicide in prisons (often related to depression) is, unfortunately,
one common manifestation of the cumulative effects of these factors.

= Prisons are sometimes used as dumping grounds for people with mental
disorders.

In some countries, people with severe mental disorders are inappropriately locked up
in prisons simply because of the lack of mental health services. People with substance
abuse disorders or people who, at least in part due to a mental disorder, have
committed minor offences are often sent to prison rather than treated for their disorder.
These disorders therefore continue to go unnoticed, undiagnosed and untreated.

! For simplicity, the terms 'Prison' and 'Prisoner' are used in this Information Sheet, but should be taken as applying
to all persons detained, incarcerated or imprisoned in a facility on the basis of, or allegation of, a criminal offence,
whether the facility is called a prison, jail, detention center or otherwise.

2 World Health Report 2001: Mental Health: New Understanding, New Hope. Geneva, World Health Organization.

3 See Brinded PM et al. Prevalence of psychiatric disorders in New Zealand prisons: a national study. Australia and
New Zealand Journal of Psychiatry. 2001;35:166-73. Brugha T et al. Psychosis in the community and in prisons: a
report from the British National Survey of psychiatric morbidity. American Journal of Psychiatry. 2005;162:774-80.
Holley HL, Arboleda-Florez J, Love E. Lifetime prevalence of prior suicide attempts in a remanded population and
relationship to current mental iliness. International journal of offender therapy and comparative criminology, 1995,
39(3): 190-209.
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1 Mental Health and Prisons

= People with mental disorders are exposed to stigma and discrimination:

Within most societies, people with mental disorders face marginalization, stigma and
discrimination in the social, economic and health spheres, due to widespread
misconceptions related to mental disorders. This stigma and discrimination usually
persists in prison, with the person often facing still further marginalization and
isolation due to imprisonment.

= Effective treatment is possible but too often the available resources are
wasted.

There are many effective treatments for mental disorders, but often the limited
available resources are wasted in ineffective, expensive interventions and services that
only reach a small proportion of those in need. The building of separate psychiatric
prison hospitals in particular is not cost-effective, because they are very expensive to
run, they have a limited capacity, are associated with low release rates, and they often
leave the individual with a severe and persistent stigma. Many operate outside of the
health departments responsible for controlling the quality of health interventions.
Furthermore, there is no evidence that these expensive hospitals improve treatment
outcomes. Rather, these hospitals can put prisoners at risk of human rights violations.

The Benefits of Responding to Mental Health Issues in
Prisons

m For prisoners: Addressing mental health needs will improve the health and
quality of life of both prisoners with mental disorders and of the prison
population as a whole. By promoting a greater understanding of the problems
faced by those with mental disorders, stigma and discrimination can be reduced.
Ultimately, addressing the needs of people with mental disorders improves the
probability that upon leaving prison they will be able to adjust to community
life, which may, in turn, reduce the likelihood that they will return to prison

m For prison employees: Prisons are often difficult and demanding working
environments for all levels of staff. The presence of prisoners with
unrecognized and untreated mental disorders can further complicate and
negatively affect the prison environment, and place even greater demands upon
the staff. A prison that is responsive to, and promotes the mental health of
prisoners, is more likely to be a workplace that promotes the overall morale and
mental health of prison staff and should therefore be one of the central
objectives of good prison management.

m For the community: Prison health cannot be addressed in isolation from the
health of the general population since there is a constant inter-change between
the prison and the broader community, be it through the guards, the
administration, the health professionals and the constant admission and release
of prisoners. Prison health must therefore be seen as a part of public health.
Addressing the mental health needs of prisoners can decrease incidents of re-
offending, reduce the number of people who return to prison, help divert people
with mental disorders away from prison into treatment and rehabilitation and
ultimately reduce the high costs of prisons.
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1 Mental Health and Prisons

What Can Be Done?

The detection, prevention and proper treatment of mental disorders, together with the
promotion of good mental health, should be both a part of the public health goals
within prison, and central to good prison management. Even in countries with limited
resources, steps can be taken that will improve the mental health of prisoners and
prison staff, and these steps can be adapted to the cultural, social, political and
economic context within that country.

= Divert people with mental disorders towards the mental health system.

Prisons are the wrong place for many people in need of mental health treatment, since
the criminal justice system emphasizes deterrence and punishment rather than
treatment and care. Legislation can be introduced which allows for the transfer of
prisoners to general hospital psychiatric facilities at all stages of the criminal
proceedings (arrest, prosecution, trial, imprisonment). For people with mental
disorders who have been charged with committing minor offences, the introduction of
mechanisms to divert them towards mental health services before they reach prison
will help to ensure that they receive the treatment they need and also contribute to
reducing the prison population. The imprisonment of people with mental disorders
due to lack of public mental health service alternatives should be strictly prohibited by
law.

= Provide prisoners with access to appropriate mental health treatment and
care.

Access to assessment, treatment, and (when necessary) referral of people with mental
disorders, including substance abuse, should be an integral part of general health
services available to all prisoners. The health services provided to prisoners should, as
a minimum, be of an equivalent level to those in the community. This may be
achieved by providing mental health training to prison health workers, establishing
regular visits of a community mental health team to prisons, or enabling prisoners to
access health services outside the prison setting. Those requiring more specialist care
for example, can be referred to specialist mental health providers where inpatient
assessment and treatment can be provided. Primary health care providers in prisons
should be provided with basic training in the recognition and basic management of
common mental health disorders.

= Provide access to acute mental health care in psychiatric wards of general
hospitals:

When prisoners require acute care they should be temporarily transferred to
psychiatric wards of general hospitals with appropriate security levels. In accordance
with the principles of de-institutionalization, special psychiatric prison hospitals are
strongly discouraged (see above under 'The Challenge").

= Ensure the availability of psychosocial support and rationally prescribed
psychotropic medication.

Prisoners — through appropriately trained health care providers - should have the same

access to psychotropic medication and psychosocial support for the treatment of

mental disorders as people in the general community.
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1 Mental Health and Prisons

= Provide training to staff:

Training on mental health issues should be provided to all people involved in prisons
including prison administrators, prison guards and health workers. Training should
enhance staff understanding of mental disorders, raise awareness on human rights,
challenge stigmatizing attitudes and encourage mental health promotion for both staff
and prisoners. An important element of training for all levels of prison staff should be
the recognition and prevention of suicides. In addition, prison health workers need to
have more specialized skills in identifying and managing mental disorders.

= Provide information/education to prisoners and their families on mental
health issues.

Prisoners and their families should receive information and education on the nature of
mental disorders, with a view to reducing stigma and discrimination, preventing
mental disorders and promoting mental health. Information can help prisoners and
their families better understand their emotional responses to imprisonment and
provide practical strategies on how to minimize the negative effects on their mental
health and inform them as to when and how to seek help for a mental disorder.

= Promote high standards in prison management.

The mental health of all prisoners, including those with mental disorders, will be
enhanced by appropriate prison management that promotes and protects human rights.
Attention to areas such as sanitation, food, meaningful occupation, physical activity,
prevention of discrimination and violence, and promotion of social networks are
essential.

= Ensure that the needs of prisoners are included in national mental health
policies and plans.

National mental health policies and/or plans should encompass the mental health
needs of the prison population. Where policies and plans fail to do so it may be
necessary to advocate for their inclusion. Whenever a mental health policy or plan is
being developed, prisons (staff and prisoners) should be included as stakeholders in
the development process.

= Promote the adoption of mental health legislation that protects human rights.

All prisoners, including those with mental disorders, have the right to be treated
humanely and with respect for their inherent dignity as human beings. Furthermore,
conditions of confinement in prisons must conform to international human rights
standards (see below). Mental health legislation can be a powerful tool to protect the
rights of people with a mental disorder, including prisoners, yet in many countries
mental health laws are outdated and fail to address the mental health needs of the
prison population4. The development of legal provisions that address these needs can
help to promote the rights of prisoners, including the right to quality treatment and
care, to refuse treatment, to appeal decisions of involuntary treatment, to
confidentiality, to protection from discrimination and violence, and to protection from
torture and other cruel, inhuman and degrading treatment (including abusive use of
seclusion, restraints and medication, and non-consensual scientific or medical
experimentation), among others.
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1 Mental Health and Prisons

Legislation should provide prisoners with mental disorders with procedural
protections within the criminal justice system equivalent to those granted other
prisoners. The protection, through legislation, of other basic rights of prisoners, such
as acceptable living conditions, adequate food, access to the open air, meaningful
activity, and contact with the family are also important and can further contribute to
the promotion of good mental health. Independent inspection mechanism such as
mental health visiting boards can also be established through legislation, to inspect
prisons as well as other mental health facilities in order to monitor conditions for
people with mental disorders.

= Encourage inter-sectoral collaboration.

Many problems and issues can be solved by bringing relevant Ministries and other
actors together to discuss the needs of prisoners with mental health disorders.
Different stakeholders should meet to discuss mental health in prisons and to plan an
inter-sectoral response.

Useful Resources

International Committee of the Red Cross ( www.icrc.org )

International Council of Nurses ( www.icn.ch )

= Position Statement on Nurses and Mental Health (adopted 1995, revised 2002)

= Position Statement on Nurses’ Role in the Care of Prisoners and Detainees
(adopted 1998)

= Position Statement on Torture, Death Penalty and Participation by Nurses in
Executions (adopted 1998)

* WHO Resource Book on Mental Health, Human Rights and Legislation,
World Health Organization 2005

International Centre for Prison Studies - King's College London (UK)
( http://www.prisonstudies.org/ )

= Making Standards Work: An International Handbook on Good Prison Practice
- Penal Reform International 2001

= Report of the United Nations Special Rapporteur on the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health.
Geneva, Economic and Social Council, Commission on Human Rights,
E/CN.4/2005/5

= General Comment 14 on the right to the highest attainable standard of health
adopted by the Committee on Economic, Social and Cultural Rights in May
2000), (E/C.12/2000/4, CESCR dated 4 July 2000).
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1 Mental Health and Prisons

Relevant UN Standards ( www.unhchr.ch )

% \;\\ E:

* Principles for the protection of persons with mental illness and the
improvement of mental health care (Adopted by General Assembly resolution
46/119 of 17 December 1991)

» Standard Minimum Rules for the Treatment of Prisoners (Adopted by the First
United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, held at Geneva in 1955, and approved by the Economic and Social
Council by its resolution 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of
13 May 1977)

* Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment (Adopted by General Assembly resolution 43/173
of 9 December 1988) ¢ Basic Principles for the Treatment of Prisoners
(Adopted and proclaimed by General Assembly resolution 45/111 of 14
December 1990)

= United Nations Rules for the Protection of Juveniles Deprived of their Liberty.
(Adopted by the United Nations General Assembly on 14 December 1990)

= UN Principles of Medical Ethics relevant to the Role of Health Personnel,
particularly Physicians, in the Protection of Prisoners and Detainees against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(Adopted by General Assembly resolution 37/1940f 18 December 1982)

* Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, adopted by General Assembly resolution 39/46 of
10 December 1984

* International Covenant on Economic, Social and Cultural Rights (1966).
Adopted by UN General Assembly Resolution 2200A (XXI) of 16 December
1966.

* International Covenant on Civil and Political Rights (1966). Adopted by UN
General Assembly Resolution 2200A (XXI) of 16 December 1966.

%{i Worl World Health Organization
)b World Health t
{_(',*_.‘:;#-_w Organization  ( http://www.who.int/mental_health/en/ )

s

* The World Health Report 2001 — Mental health: new understanding new hope.
Geneva, World Health Organization, 2001

= WHO Mental Health Policy and Service Guidance Package, Geneva, World
Health Organization 2003

* WHO Resource Book on Mental Health, Human Rights and Legislation,
Geneva, World Health Organization, 2005

= Mental Health Promotion in Prisons - Consensus Statement of WHO
(Regional Office for Europe) Health in Prisons Project. The Hague. November
1998.

= WHO Mental Health Care Law; Ten Basic Principles.
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1 Mental Health and Prisons

WHO Guidelines for the Promotion of Human Rights of Persons with Mental
Disorders

A Human Rights Approach to Prison Management: Handbook for Prison Staff
-Andrew Coyle, International Centre for Prison Studies, London 2002.

@ World Medical Association ( www.wma.net )
WAMA

World Medical Association Statement on Ethical Issues Concerning Patients
with Mental Illness. (Adopted by the 47th General Assembly Bali, Indonesia,
September 1995).

World Medical Association Declaration Guidelines for Medical Doctors
Concerning Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment in Relation to Detention and Imprisonment — The Declaration of
Tokyo (Adopted by the 29™ World Medical Assembly Tokyo, Japan, October
1975).

w World Psychiatric Association ( www.wpanet.org )

Declaration of Hawaii (As approved by the General Assembly of the World
Psychiatric Association in Vienna, Austria, on 10th July 1983)

Madrid Declaration on Ethical Standards for Psychiatric Practice (Approved
by the General Assembly on August 25, 1996 and amended by the General
Assembly in Yokohama, Japan, in August 2002)

WPA Statement and Viewpoints on the Rights and Legal Safeguards of the

Mentally IIT (adopted by the WPA General Assembly in Athens, 17th October,
1989)

Further Information and Feedback

Jonathan Beynon

Health Unit
International Committee of the Red Cross, Geneva

E-mail: jbeynon@jicrc.org IC RC

Natalie Drew T

Department of Mental Health and Substance Abuse {* }ﬂ World HEﬂlth
World Health Organization, Geneva i Ja-"-‘."l'k U'rga nization
E-mail: drewn@who.int
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