Assignment - 1  (Module 5)

RIGHTS TO ACCESS TO MENTAL HEALTH CARE INFRINGED

In the “Juan’s Testimony”, the rights of access to mental health care were infringed in the following situations –

1) Juan’s mental health problem started at the age of 21 and around that period he or his family could not be aware of any mental health problems as the mental health awareness programs were either not available or accessible. 

The mental health awareness program could have helped them to avoid the distressful situations. In this situation the following right to access to mental health care were infringed- 

· Article 8 of CRPD (Convention on the rights of people with disabilities) 

· Article 21 (a) of “Freedom of expression and opinion and access to information”  

The situation would be the same if Juan would be in our country as there is lack of mental health awareness. Also there is lack of mental health professionals in the country that deprives people of better mental health care.

2) Juan’s mother took him to the psychiatric hospital as she could observe Juan’s changed behaviour. The hospital staff was nice but Juan was locked up and that disturbed him and after a few weeks he escaped from the psychiatric hospital. Though he was admitted in the psychiatric hospital he could not get proper psychotropic medication and professional clinical advice. In these situations the following rights to mental health care were infringed-

· Article 25 (especially (a, b, d)) of CRPD ( UN Convention of  Rights of People with Disabilities), defines the Right of access to health

· Article 17 of CRPD-“Protecting the integrity of the person”

· General comment 14 on the ICESCR (International Covenant on Economic, Social and Cultural Rights

· Obligation under article 15 of ICESCR “to give everyone right to enjoy the benefits of scientific progress and its applications.”

Juan’s situation would be the same if he would be in our country as despite the legal obligations of “United Nations Human Rights Systems” and WHO efforts for de-institutionalization has not been very successful. The human rights violation is observed even today in the mental hospitals all over the country. 

3) Juan was frequently admitted to the Psychiatric hospital. The staff behaved nicely but he could not get enough food to eat and there was lack of proper accommodation and privacy. In this situation the following Rights of access to care were infringed-

· Article 25 (f) of CRPD

· ICCPR (International Covenant on Civil and political Rights) for “right to privacy and right to liberty and security”

· Article 12(1) of the ICESCR states that “(t)he States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health”. And also the right of people with mental health services that are 

    a) available b) accessible c) acceptable d) appropriate and good   quality.

Juan situation would have been the same in our country as the condition of the mental hospitals has not been very satisfactory besides the “Mental health act of India 1987”

The psychotropic medications for the effective mental illness treatment are not available in the government-aided mental hospitals and the private psychiatric treatment is not affordable for the common man in this country.

4) As Juan was not receiving proper mental health care treatment, he frequently escaped from the mental hospital. Sometimes the police took him up but finally his stepfather and his brother tied him and brought him to the psychiatric hospital. He was given inhuman treatment and was put into a straightjacket. In this situation the following rights to access to mental health care were infringed-

· Article 25(d) CRPD of right to informed consent

· MI Principle 9 (4) recognition of “(t)he treatment of every patient shall be directed towards preserving and enhancing personal autonomy.  

· MI principle 9 (1) of “Least restrictive treatment.”

· Article 7 of ICCPR and Article 15.1 of CRPD against inhuman and degrading treatment

Juan would have received the same treatment if he had been in our country. Involuntary treatment is practiced quite often in our country.

Though the “Draft National Health Bill- section 17 Right to autonomy/ self determination and prior voluntary informed consent” has defined it has not been implemented or not seen obliged by the concerned institutions.
5) Juan was discriminated being a mentally ill patient and he had inhuman treatment in his long stay in the mental hospital that infringed the fundamental rights as follows-

· The positive right to access services and the fundamental right to be free from discrimination that cut across all area of mental heath legislation and is recognized both in the UN charter (articles 55-56) and the Universal declaration of Human rights, which protects “everyone”.

· The rights against discrimination, seclusion, liberty, institutionalization and cruel treatment stated in Article 2,3, 5.2, 14, 19, 25 in CRPD, ICESCR 2(2), ICCPR article (26) 

6) Though Juan later had proper psychiatric treatment and was getting the medicines free but the mental hospital was far away, so his “Right to geographical ACCESSIBILITY to the mental health facility” was not fulfilled.

The situation would be the same for Juan if he had been in our country. Recently some general hospitals are integrating mental health facility by establishing psychiatric wards but as Juan seems to belong to economically lower class so he would not afford to access the private mental health facility.

Presently, there is lack of NGOs working in the mental health sector in the country that decreases the chances of psychosocial interventions as well. 

RIGHTS TO ACCESS TO MENTAL HEALTH CARE FULFILLED

1) Juan had no access to mental health services in the earlier stage of mental illness and he had to go through torture and inhuman treatment. He was deprived of proper psychotropic medication but after the long stay for four years in the hospital he could receive expert opinion, professional diagnosis and psychotropic medicine by a psychiatrist appointed by the mental hospital. During his long stay in the hospital he recovered positively and also could find a life partner for him. In this situation the following rights to mental health services were adequately fulfilled-

· Article 25 (b) of CRPD “Provide those health services needed by persons with disabilities, including early identification and intervention as appropriate and services designed to minimize and prevent further disabilities, including among children and older persons

· Article 15 ICESCR to give everyone right “to enjoy the benefits of scientific progress and its applications.”(Access to psychotropic medication)

The psychiatric facility in the government mental hospitals in our country has not been so satisfactory. Juan would not have been allowed to stay for such a long duration in the mental hospitals in our country because of excess population and also the dearth of mental hospitals.

In some of the mental hospitals in our country the staff gives humane treatment for the patients.

Chapter 1 (Preliminary) of Draft National Health Bill 2009, defines the Rights and facilities for mental health but unfortunately it is not implemented on the local level very satisfactorily.

The draft of amendments, 2010 for the mental health act of 1987, adds specific suggestions for the mentally ill population, but unless the monitoring of all the legislations on the local level is strict the positive outcome will not be seen.

2) After the discharge from the hospital, Juan could see a specially appointed psychiatrist as an outpatient and could receive the treatment free of cost staying in his own residence. In this situation the following rights to access to mental health were fulfilled-

· Article 19 CRPD

· Article 12(1) of the ICESCR states that the “(t)he States Parties to the present covenant recognize the right of everyone to the enjoyment of the highest  attainable standard of physical and mental health.”  

There is lack of community mental health services in our country so Juan cannot receive the community care.

The socio-cultural barriers also would not allow him to get married or having his own family.

With the help of an association of stakeholders or any NGOs, active in the area where Juan would reside, then there are changes that Juan’s cultural and social rights would be fulfilled.

Legal procedures in this country are very lengthy and it is not economically affordable. 

3) Juan could not get a stable job because of the social stigma but could get 90$ pension per month and could live in the community and could access the mental health services. In this situation the following right to access to mental health care were fulfilled-

· UN principle for the protection of Persons with Mental Illness ( MI principle) that ensures “least restrictive alternative” for the mental health care.

· Article 19, 25 and 26 of CRPD

The excess population in this country is deprived of getting minimum required economical support. The willingness of providing minimal facilities for rehabilitation are lacking in the government sector.

Juan might get some financial help from the social worker’s associations or NGOs in this country. 

Unfortunately religion, classicism and caste culture has strong influence in the government sector and that applies to every other government-aided facility in this country. And because of this reason it becomes harder to tackle such situations on the local level as well.

4) After a while the mental health care service moved to the community where Juan was staying, so it fulfilled his rights to access the mental health services as follows-

· MI Principles of “right to medication”, and “right to access to medical information”

· MI Principle 8 recognizes that, within health care systems, a person with mental disabilities “shall have the right to receive such health and social care as is appropriate to his or her health needs.” 

· Article 25 and Article 5 of CRPD for the availability and the accessibility of mental health care on the basis of non-discrimination.

The lack of mental health awareness and the lack of integration of mental health facility into the community or primary health care system, Juan would not be able to get easy access to mental health care facility in this country at present.

5) Juan could receive community mental health care and could lead his normal life. He could get psychosocial support and also could get an access to physical medication based on the primary and secondary health care facility. In this situation the following rights to access the mental health care were fulfilled-

· Article 10 of CRPD “right to life” by providing accessibility, availability, affordability and of good quality mental health service.

· MI Principle 9 (4) recognizes that “(t)he treatment of every patient shall be directed towards preserving and enhancing personal autonomy.”

· Promoting the ‘1978 Declaration of Alma Ata’ where it states that primary care must be “sustained by integrated, functional and mutually supportive referral systems.” 

The stigma of mental illness is very strong in our community. Though there is lack of mental health facility on the community level, Juan would get strong family support in our country. 

The NGOs also would help Juan and his family by providing affordable legal support for their rights and to be included into the community.

