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ASSIGNMENT FOR MODULE 5
1) JUAN'S CASE STUDY
Any discussion of the human rights of people with disabilities 
necessarily includes the issue of accessibility

Health is a fundamental human right indispensable for the exercise of other human rights. Every human being is entitled to the enjoyment of the highest attainable standard of health conducive to living a life in dignity. The right to health is closely related to and dependent upon the realization of other human rights, as contained in the International Bill of Rights, including the rights to food, housing, work, human dignity, non-discrimination, equality, the prohibition against torture, privacy, access to information. These and other rights and freedoms address integral components of the right to health. 


The concept of accessibility was firstly introduced with regard to the human right to health defined in art.12 of the ICESCR. However, accessibility is a new concept in a human rights treaty. Nevertheless, the new UNCRPD does not create new rights; it reinforces the fact that all persons with all types of disabilities must enjoy all human rights and fundamental freedoms on an equal basis with others. It also clarifies how existing rights must extend to persons with disabilities. It is a precursor of various provisions, enshrining accessibility as a means of ensuring equality as well as full and equal access to the enjoyment of all human rights (CRPD art. 3(f) and art.9).

CRPD art.25 does not specifically address accessibility of health care services because the obligation to ensure that all aspects of health care are accessible is covered by CRPD Art. 9, which is an article that applies to the entire convention and requires States Parties to ...take appropriate measures to ensure persons with disabilities access, on an equal basis with others, to....and to other facilities and services (health care services and medically facilities are included). Article 25 of the CRPD reinforces these previous standards of general equality, non-discrimination and access issues and expands upon States' obligations in specific areas.

Acknowledging that there is no health without mental health, lack of access to mental health care and support is the major violation of the rights of people with mental disabilities.
A)  In Juan's case the following rights of access to mental health were violated (among others):
His right to the highest attainable standard of health according to:
Article 12 ICESCR
CESCR GC 14, para. 4

CESCR GC 14, para. 12

CESCR GC 14, paras. 30–37
CESCR GC 14, paras. 46–52

Article 25 (a, b, c, d) CRPD
CRPD prlmbl. Para (e)(f)
CRPD arts. 1& 2 & 3(b,f) &5  & 9 & 12& 21
His right to non-discrimination and equality:

Article 26 ICCPR

Article 2(2) ICCPR; Article 2(2) ICESCR

CESCR GC 14, para. 12

CESCR GC 5, para. 15

Article 1 CRPD
CRPD prlmbl. Para (e)

CRPD arts. 3(b) &5 & 9
Article 12 CRPD
Article 21 CRPD
Article 25 (a, b, c, d, f) CRPD

Article 3 Charter on the Right to Health

Principle 1 WMA Declaration on the Rights of the Patients

Principle 4 IAPO Declaration
His right to information according to:

Article 19(2) ICCPR

Article 12 ICESCR

CESCR GC 14, para. 12(b)(iv)

Article 21 CRPD
Article 25 (a, b, c, d) CRPD

Principle 7 WMA Declaration on the Rights of the Patients

Principle 5 IAPO Declaration on Patient-Centred Healthcare


On the basis of the above, in Juan's case it is evident that the criterion of availability was not fully met (non sufficient quantity of food). The criterion of quality was not either fully met (cold buildings). As for accessibility dimensions, the attitudinal dimension was not met (negative behaviors) nor was the institutional accessibility (hospital practices were contributing to exclusion and discrimination) and the information accessibility (Juan did not receive information concerning health issues). Furthermore, in the opening paragraph of article 25 CRPD the bridge to (re) habilitation is inserted and in Juan's case there is evidence of lack of access to rehabilitation services that would enhance his autonomy and enable him to integrate into society and lead a meaningful life. It is obvious that lack of well-resourced, effective, comprehensive and community-based services (...I had no choice but to....) resulted in the so-called ‘revolving door scenario’ (...I was taken back to the psychiatric hospital many times over the years...), whereby Juan entered a cycle of admission and discharge, without making progress towards recovery.  Practices which isolate or segregate persons with mental health problems, including involuntary institutionalisation without due process (..my mama took me to the psychiatric hospital...), are inherently discriminatory. They also conflict with the right to community integration (Juan did not receive support and rehabilitation services), which derives from the right to health. Informed consent (Juan was not involved in his own treatment plan) in healthcare is a key component of the right to the highest attainable standard of physical and mental health and invokes several human rights that are indivisible, interdependent and interrelated such as the right to freedom from discrimination and inhuman and degrading treatment (...I was constantly hungry, he tied up with a cord..., I was put into a straitjacket and thrown to the floor...), and the right to privacy (...we didn't have lockers...they stole my cigarettes...they didn't give me the cigarettes and clothes my mama left for me). 
B) 
On the other hand, there is a number of Juan's rights to access to mental health that were adequately fulfilled. The criterion of availability concerning the essential drugs he needed, as defined by the WHO Action Programme on Essential Drugs, was fully met both in the psychiatric hospital and when he started to use services of the health centre. When Juan started to receive the mental health care he needed in a primary health care setting he had better physical accessibility (three blocks from my home), better financial accessibility (reduced indirect health expenditures related to transportation cost), better acceptability linked to reduced stigma and easier communication with health care providers (both the psychiatrist and the psychologist). He had reduced chronicity (I'm doing well now, I haven't been back to the psychiatric hospital in four years) and improved social integration (I live with my new wife, I have good relations with my children, my mama, my stepfather). He attained better treatment rates (I take the same pills and the same injection every month) and quality comprehensive care/follow-up (I can see a psychologist when I have problems and a doctor when I'm not feeling well physically). He regained a meaningful life (I'm a happy man now, I'm getting back my personality and my life) and better human rights protection. 
******************

2) ACCESSIBILITY ISSUES
IN GREECE
**********************

Legal framework (international, regional and national levels)

The right to health and the concept of accessibility for everyone was firstly provided for in article 12 of the International Covenant on Economic, Social and Cultural Rights. Greece as a State party since 1985 is under the obligation to respect the right to health by, inter alia, refraining from denying or limiting equal access for all persons, including persons with mental disabilities, to preventive, curative and palliative health services. 

Greece is party to core UN treaties, such as ICCPR and its two Optional Protocols, ICESCR, CEDAW, CERD, CRC, CAT, has not yet signed the OP-ICESCR, the OP-CAT nor the ICRMW nor yet ratified the CRPD, the OP-CRPD and the CED.  In the context of Council of Europe, Greece has ratified a series of relevant regional conventions, including the ECHR and it major Protocols; the European Social Charter; and the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment. The integration of human rights instruments into the national legal order is mainly governed by Article 28 of the Constitution, according to which ''the generally recognized rules of international law, as well as international conventions as of the time they are ratified by law and enter into force according to their respective conditions, shall be an integral part of domestic Greek law and shall prevail over any contrary provision of the law...''. The peculiarity of this article stresses a problem as far as it concerns enforcement of the CRPD, which is not yet ratified by the country.

Article 5 (5) of the Greek Constitution provides that ‘All persons are entitled to the protection of their health…’, whereas according to article 21(3): ‘The State shall care for the health of citizens and shall adopt special measures for the protection of youth, old age, disability and for the relief of the needy’. The right to health may also derive from Article 2 (1) of the Constitution according to which ‘respect and protection of the value of the human being constitute the primary obligations of the State’. On the basis of the aforementioned it is safe to conclude that the Constitution provides for a more expanded access to medical care for all people including people with mental disabilities. Furthermore, article 7(2) of the Constitution prohibits ''torture, any bodily maltreatment, impairment of health or the use of psychological violence, as well as any other offense against human dignity''.  

Law 3304/2005 on the ''Implementation of the principle of equal treatment regardless of....disability or.....'' is aiming to establish a general regulatory framework for combating discrimination in a wide variety of fields and to designate or establish bodies for protecting, promoting and monitoring compliance with the principle of non-discrimination. However, the law did not incorporate correctly Directive 2000/43/EC and Directive 2000/78/EC and thus did not develop its full potential yet, with regard to the monitoring of its implementation and a further concerned effort is required. According to the Economic and Social Committee designated as the body aiming at the implementation of law 3304/2005, the problems that hinder equal treatment of the members of special and vulnerable groups, such as the persons with disabilities among others, are due to ''mistaken stereotypes of the majority towards the others''.

Mental health in Greece is regulated by the General Health Law 2071/92 entitled ''Modernisation and Organisation of the Health System and the rights of hospitalized patients (the first European country that included such a provision in a law, followed by Finland and Ireland) with provisions however inactive until 1997 when the National Ethics and Deontology Committee was established, and by the Law 2716/1999 entitled ''Development and Modernisation of Mental Health Services“. Nevertheless, theoretical recognition only is not enough to protect patients' rights. The law is bureaucratic with a lot of paperwork involved. Sometimes this cumbersome procedure is not fully observed, leading the hospital staff to allegations of neglect. Also, the articles concerning aftercare and care in the community are often not implemented in practice due to a scarcity of proper funding and a lack of commitment on the part of the State to create a full network of these services. The possibility that a psychiatrist might be legally prosecuted for an „unnecessary admission“ and deprivation of the patient’s personal freedom can give rise to „defensive medicine“. This opens a window for malpractice if, in order to avoid legal prosecution for unlawful detention, the psychiatrist decides not to admit the patient although admission would be beneficial for the patient. 
Policy, practice, organization of services

A policy document Psychargos, which is the operational arm of the policy of the Greek state regarding Psychiatric Reform, was created based on the Mental Health Act (Law 2716/1999) aiming to de-institutionalised mental care  delivery in community-based structures and facilities through the development of an integrated network of primary and acute mental care services and the promotion of illness prevention, social and labour market inclusion.  However, rehabilitation units established under the Psychargos project did not manage to completely achieve their rehabilitative and therapeutic actions due to staff decreases and funding problems; community services (Mobile Mental Health Units, Day Centers) run by NGOs, that in some areas are the only provider of public mental health care are also facing funding problems that affect patients. Continuity of care is a main problem for large areas in Greece; A report of the Hellenic Psychiatric Association (2008) refers that after 2 year survey a systematic increase in involuntary hospital admissions (10000 admissions in 2007, half of them involuntary). Also, there are reports and media publications for severe violation of patient’s rights during admission. All these have negative impacts on the health of people with mental disabilities and hinder accessibility. 

Mental health care was traditionally provided in Greece by 9 large psychiatric hospitals. So far, 3 have closed and have been replaced by community residential facilities offering varying degrees of care, according to need. There are now 22 psychiatric departments (with beds) in general hospitals for adults, and 4 for children, with a further 13 hospitals having liaison and outpatient facilities. There are also 35 Mental Health Centres and 10 Child guidance clinics. These changes are laid out in the policy document Psychargos. Although through this Act much has been achieved, there is still a large demand for integrated primary care, because in practice primary health care of persons with mental disabilities is available through psychiatric units of general hospitals and outpatients departments of psychiatric hospitals, which of course are not primary health care units. As far as it concerns adults with psychosis, the limited coverage of their needs in primary care results in obliging them to seek care in psychiatric clinics.
Accessibility issues


The Psychiatric Reform in Greece responded to the needs of only 5% of the mentally challenged population, that is those deinstitutionalized. However, mental diseases are not limited to a firm 5 percent ratio. Affected individuals are continuously growing and the majority of persons with mental disabilities, and 95% of persons with mental disabilities live with their families who face many challenges due to the absence of government initiatives to train and empower both families and their challenged loved ones. Advocacy, empowerment and training is offered only through NGOs and families/users associations.

According to a survey conducted by the National School of Public Health, the somatic health of people with mental disorders is not well documented in Greece, although it is known that the oral health of institutionalized populations is poor, and there are verbal reports of the poor general health of residents in psychiatric hospitals. Many health problems came to light when people moved out of the psychiatric hospitals into community care settings, due to the individual care they received in the new settings and the evident discontinuity in care. Given the problems of access to health services for the general population, unfortunately people with mental disorder find it even harder to obtain care. Most people, upon leaving the psychiatric hospital, were able to reactivate health insurance entitlements which had fallen into disuse during their long term in-patient stay. Gaps in coverage are dealt with by the issue of a “welfare” insurance entitlement, which allows for complete health care, with no cost sharing. Cost-sharing is waived for those with a chronic or serious mental disorder, although what is meant by chronic or serious is variably interpreted by different health funds. The scope of the health basket is no different for this group. Geographical barriers due to residence in isolated psychiatric hospitals are not present, due to the fact that the large psychiatric hospitals are gradually being replaced by community facilities. In Greece, the difficulties faced by isolated rural or island populations are common to those both with and without mental disorder. Mental health care is provided for ''some lucky'' populations through the Mobile Units, which is a small group of mental health professionals who travel to isolated areas providing information and care, leaving the majority of rural populations to struggle with ''access related'' despair.

Among the main barriers to healthcare faced by those with mental disabilities are the organizational barriers and the stigma of mental illness. It is not universal, but it is common that people with a diagnosis of mental disorder in Greece will be refused admission to a general hospital for a general health problem. The most significant barrier to healthcare access for people with mental disorders is the stigma and discrimination associated with mental ill health. Stigma is found in the general population, but perhaps more importantly in the health service administrative staff, the healthcare staff, and also the mental healthcare staff. Self-stigmatisation is also a factor which in combination with previous bad experiences of healthcare constitutes a barrier. A paternalistic and derogatory health provider approach will add to previous disappointing encounters with the health system, and further decrease the user’s incentives to seek help for health problems, creating a demand-side barrier of access. Many health professionals also seem to have the false perception that health and wellness are not feasible among people with mental disorders, as a consequence of their mental illness. 

The current financial crisis will add to the above situation. According to the Lancet Medical Journal and personal experience, many Greeks have lost access to healthcare coverage through work and social security plans, and rising poverty levels mean growing numbers who would previously have used the private sector are now flocking to state hospitals. Overall, the actual picture of health in Greece is concerning. Hospital budgets dropped by 40% between 2007 and 2009 while a percentage of at least 50% is awaited in 2012. There are reports of understaffing, shortages of medical supplies and patients paying bribes to medical staff to jump queues. Greeks are paying for their economic disaster with their health. In an effort to finance debts, ordinary people are paying the ultimate price: losing access to care and preventive services. There are signs that health outcomes have worsened, especially in the most vulnerable groups. Many Greeks have lost access to healthcare coverage through work and social security plans, and rising poverty levels mean growing numbers who would previously have used the private sector are now flocking to state hospitals. Sadly, there are an increasing number of Greeks that are giving up on life entirely.  The number of suicides in Greece rose by 40 percent during just one recent 12 month time period. And the worst is still yet to come for both the healthy and the mentally challenged population in terms of access to health and not only....
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