“Rights 4 All” (NGO) – Policy paper on “The Right to legal capacity”

1) Executive summery
The NGO “Rights 4 All” established twenty years ago has been working by advocating for legal reforms for various social issues and currently wishes to work on the strategic plan for the rights of persons with disabilities, advocating for the legal reform for “the right for legal capacity”. 

Based on the evidences of the violations of the basic rights for the persons with mental disabilities the NGO wishes to reform the existing policy. The goal is to encompass all the possible violations of rights where the legal capacity plays an important role such as the right to legal capacity for domestic matters and forensic matters. 
Though human rights defined by the international human rights conventions as ICESCR, UNCRPD and by signing and ratifying these international conventions the National Mental health policies & laws give power to the government to take decisions about individual’s basic rights for e.g. autonomy, self esteem, privacy, self determination, liberty etc. Additionally the Mental health workers also exercise a power by taking decisions about individual’s basic rights in their everyday practice for e.g. freedom, health, voting, managing financial affairs and other personal issues. Therefore it is the urge to have the right to legal capacity to be reinforced in the system for the better survival of the persons with mental disability.
The information gathered by the NGO shows that the signing and ratifying the UNCRPD by the government has not been able to transcend the information to the concerned authorities which actually implement these rights for e.g. mental health professionals, mental health institutions, prisons and legal systems. The result is that all the above mentioned authoritative systems follow the old mental health act of 1987, the old prison act of 1894 and for commission of offenses they follow Indian Penal Code, 1860. The amendments have been drafted in mental health act in 2010 but have not yet been approved by the government. The prison act does have amendments but not in favour of the mentally ill prisoners. 
There are different states in the country and they follow their own mental health policies that need to be properly synchronized so to be able to implement the international laws and human rights with appropriate measures. The study report shows that the medical help for the psychiatric disorders needs current updates that include modern medicine, adequate trained staff that assures availability, accessibility, affordability and quality health care services. 

As far as the government owned services are concerned there is dearth of mental health professionals and related services. The lower category socio-economic class has to be dependent upon the government lend health services and automatically loose the right to legal capacity as they never can be mentally stable to live independently in the community nor be fit to stand for trials.
The need to exercise the right to legal capacity includes recommendations for the reforms in the existing local mental health act, legal system for court trials and the other concerned legal documents deal with the human rights and mental health laws that adhere to the international mental health laws and human rights.  The reform in the existing mental health policy advocates the right to legal capacity that have involved the various stake holders including family associations, support groups and legal professionals.

The policy reform also includes the mental health awareness programs for the legal professionals that include judges and lawyers. The recommendations also include the increment in the mental health annual budget.
The coordinating body inside the NGO is involved in the reforming program of the local mental health laws that would facilitate better quality of life for the mentally ill population.
2) The need for change

The examples as stated in the appendices at the end of this paper show the need for advocating the right to legal capacity. The mentally ill is vulnerable to abuse and needs strong legal support. The mentally ill population is unaware of the local, national as well as the international mental health legislation and human rights and is prone to violations.
The right to legal capacity encircles all the personal, social, educational, economical issues of the mentally ill so that he or she will not be deprived of better living conditions. Taking in account the illiterate population in the country the support groups and social groups could help for the supportive decisions. Human rights violations can adversely affect the mental health of people in direct and indirect ways paralysing families and also the society in general.
The guardianship for the mentally retarded population is owned by the near relatives of the affected individual as there is lack of government support for the rehabilitation. The proper mental health services would strongly promote the right to legal capacity for the severely mentally ill population admitted in the mental health institutions releasing financial burden as it would enable the mentally ill to be mentally stable and return to the community.
The right to legal capacity acts on all stages of life of an affected individual and helps to become self reliant, self confident and economically independent. The decision making power enables him or her to be self sufficient ensuring normal family life, reduced stigmatization and whole acceptance by the society.
3) Relevance of the international human rights framework
The right to legal capacity holds strong relevance with the international human rights framework as discussed in the different international legally binding instruments as follows-

* Universal Declaration of Human Rights (UDHR)

* International Covenant on Economic Social and Cultural Rights (ICESCR)
* International Covenant on Civil & Political Rights (ICCPR)

* Convention on the Rights of Persons with Disabilities 
* Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 

* Convention on the Elimination of All Forms of Discrimination Against Women 

* Convention on the Rights of the Child 

* Convention on the Elimination of All Forms of Racial Discrimination 

There are other international bodies operating in the human rights apart from the legally binding bodies as follows-

* Non-binding UN standards
* UN treaty monitoring bodies
* UN Human Rights Council
The above mentioned international human rights frameworks include personal affairs that exercise the need of the right to legal capacity. For example,- the Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, Convention on the Elimination of All Forms of Discrimination Against Women.
4) Recommendations for reform 

The signing and ratification of the UNCRPD does not ensure the implementation of the same. Also the implementation and monitoring cannot take place until the country has parallel strong national legislations and policies adhering to the UNCRPD.
The national level reforms are necessary for the success of the international covenants. The reforms are required for the mentally disabled population in the family laws, housing law, employment law, civil procedure law, electoral law, social security law, criminal law, criminal procedure law, education law and administrative or public law. In all the mentioned laws that deal with the human life need a provision for the benefit of the mentally disabled people.
The new policies or laws that develop on the international level need to be transcended into the local system as soon as the country signs and ratifies the international laws. Apart from the laws for the mentally ill population the reforms are required to develop the system accordingly that would withstand the pressures of the new law implementations. Some examples are given as follows-

*  The reports of the human right violations inside the mental hospitals or institutions highlight the cruelty and inhuman treatment for the mentally disabled but simultaneously the limitations of the institution are need to be considered. If the staff is not adequate and the admissions are more than its capacity, the situation cannot be changed though the country signs and ratifies UNCRPD but the skilled and adequate staff requirement becomes the first priority of the government.
* While signing and ratifying any international covenant the country should provide the latest clinical support by appointing trained clinical staff and latest medication for the mentally ill or the legal reforms could not be exercised until the mentally ill receives better medical treatment. For e.g. the mentally ill prisoner is often given old medication and because of the side effects the prisoner cannot be fit for the trials and unfortunately cannot advocate for the legal capacity. The ratio of the staff in prisons is almost 1:20 that shows the burden and violation of human rights of the staff itself. 

If any country wishes to see the change in a particular system, the balancing between other systems becomes a major factor for better paradigm shift.
5) Analysis of the obligations to include civil society in law and policy reform     
The reformations in the policies include the family associations, support groups as it is an inseparable part of the system. It is always going to impact the common people. The personal experiences of the family members help understanding the needs of the disables people.
The dearth of skilled mental health professionals does not fulfill the need for better advocacy while presenting the bill for approval. The additional advantages of having the civil society in law and policy reform is the flexibility for the implementation of the approved law as all the parties agree to the law at the same time.
The civil society is much closer to the communities, having an understanding of different community groups that enables them to exercise the change. Apart from the clinical help for the mentally disabled population the need for the continuous support is considerably shared by the civil societies.

The stake holders may include law professionals, social workers and occupational therapists that would be favourable for implementing the legal changes. There would be little controversies and more positivity towards new legal formations. Also there might be fewer errors while forming the policy as it will be judged from multivariate angles.  

More the number of people with louder voices would help to build a stronger impression, showing urge for the legal reform.
Appendices—( for the point 2)

1) http://www.timescrest.com/life/dependency-dilemma-5237 

Dependency dilemma April 23, 2011
Access to affordable care and support are priority for families.

2) http://www.mail-archive.com/mhanewsviewsindia@googlegroups.com/msg00296.html
[MhaNewsViewsIndia:339] Human Rights violation of a recovered mentally ill person by state Judiciary - Vaishnavi Jayakumar
Friday 07/01/2011*

*ACJM ( Additional Chief Judicial Magistrate) Kakdweep South 24 Paraganas

deny discharge to a recovered Mentally ill person to go home*
3) http://www.legalserviceindia.com/article/l442-Persons-with-Disabilities.html
In general connotation disability is of two kinds, Legal Disability and Physical Disability.
4) http://www.timescrest.com/life/survivors-speak-5236
Survivors' speak

April 23, 2011

Should those with mental illnesses be given full legal rights? Why not, ask those who have survived the trauma.
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