Rights 4 All recommends rights to legal capacity for people with mental disabilities in Japan.

Executive Summary
[bookmark: _GoBack]Under the current Civil Code Japan has a guardianship system for people with mental disabilities. The current system does not meet the criteria set forth in  CRPD Article 12, which deals with equal recognition before the law, obligation of states to support people to exercise their legal capacity, and individual safeguards. Japan should amend the Civil Code, especially articles 7,11, and 14, in order to change the way a support person or a guardian is appointed. Also it should amend the articles to introduce safeguards that protect against conflicts of interests between the person with mental disability and his or her support person by making the role of the support person temporary. Based on the Civil Code Article 869, which emphasizes that a guardian should respect the person’s preference, services should be developed to make possible advance directives, power of attorney, and supported decision-making. Currently persons with disabilities are part of a group that is working on the development of some of the above-mentioned legislation. This should continue to be in line with CRPD Article 4. 

The need for change
Since 1896 Japan has a guardianship system based on Civil Code Articles 7,11,and 14. (Annex 1) The system relies on the health practitioners’ medical opinions of mental health condition. The court uses those opinions to judge a person’s capacity to understand his or her legal situation. That capacity is categorized in four levels: zero capacity, severely low capacity, some capacity, and enough capacity. When it is judged that the person has zero capacity the person loses the right to choose. An appointed guardian will make decisions on behalf of the person. The court makes this appointment and it is usually the person’s family member. When the person is judged to have some capacity the person can make limited decisions for him or herself. 

The decisions to be made under guardianship focus on asset management. This system was developed with the intention of protecting people who lack the capacity to understand their situation from being deceived. The current system is impractical because it was designed for big financial decisions and not for decisions that have to be made in every day life. Also, under this system individuals could loose their right to choice and have arrangements imposed against their will. This can sometimes lead to abuse, especially when there is conflict of interests between the person and their appointed guardian. Given the risk of abuse and impracticality, Japan needs to develop legislation and services that will maximize autonomy, stop abuse, and that are timely. The country has to be aware that decisions made by people with mental health conditions are not only determined by their medical condition but also by education, life experience and other social and environmental factors. No decision is made in isolation from society without communication with others. Rather than taking away the right to make decisions, efforts should be placed on creating a support system.

A study in Japan from 2004 showed that people with intellectual problems have less opportunity to learn and experience when it comes to consumption activities. They have difficulty asking others to repeat or clarify words they do not understand. They have difficulty with overall communication and have less friends and therefore less information. People with mental health conditions who live by themselves have a high rate of being scammed. These things illustrate how people make decisions based on layers of relationships within society. When supportive relationships become scarce, people tend to lose balance when making choices.
 
Relevance of the CRPD
In CRPD, Article 12.2 affirms that persons with disabilities must be granted the right to legal capacity on an equal basis with others in all aspects of life. Article 12.3 states “Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity”. The examples of those supports are advance directive, power of attorney, and supported decision-making. In order to prevent abuse, Article 12.4 states that appropriate and effective safeguards should be provided. This will protect against conflict of interests by providing regular reviews. CRPD emphasizes that medical judgment should not dominate the assessment of the person’s capacity to appreciate his or her own situation. Rather it should be assessed based on all social aspects that surround the person.  It should also consider the potential development of the person’s capacity. Therefore possible social support including care management and social work for the person should be thoroughly investigated. CRPD values the individual’s right to make his or her own decisions. Once there is enough support the need for guardianship will be minimized. 

Article 12.2. The only time that the legal capacity could be restricted is when the purpose of the restriction is for a necessary benefit, such as saving lives. Other types of risks to the person, such as the risk of being scammed, should be controlled by finding those who perpetrated the scam.  It should not be done by controlling the decision-making power of the person.

Recommendations for reform
As it has been described above, currently there is a discrepancy between the guardianship system in Japan and Article 12 of the CPPD. In order to close the gap, Japan needs to develop mechanisms to avoid the stoppage of autonomy and to provide safeguards in order to avoid abuse.  Mechanisms that promote autonomy, self-determination, and equality are, for example, advance directives, power of attorney, and supported decision-making. These also minimize the role of guardianship. 

The advance directive is a document made by an individual that has instructions on what should be done if the person is incapacitated. It is usually an official document witnessed by another person. The power of attorney is a document in which a person choses an adult or a group to make decisions on his or her behalf when he or she loses functional capacity. Both of these are useful mechanisms when a person has a functional capacity and can plan for the future.  They are also desirable because they allow individuals to make decisions for themselves.   
In situations where a person already requires support because the person is not able to make choices on their own, supported decision making is recommended by CRPD. This is a mechanism that recognizes the inter-dependence of individuals. It is based on a natural way of making decisions for all individuals in a society. It resembles how one would speak to family or friends about which schools to go to or which cars to buy. The principles of this mechanism are that the support person is someone the user trusts. The support person should only provide assistance with getting information, making available choices and communicating decisions. Safeguards must be kept in place to protect the user from abuse.

Guardianship should be the very last resort.  If it becomes necessary then when the above-mentioned services are developed, the guardian can and should minimize his or her role in the decision making process. The guardian should maximize efforts to bring out the decision making power of the person before making decisions on that person’s behalf. Japanese Civil Code Article 869 emphasize that the guardian should respect the person’s preference and that social and physical conditions should be taken into account. However, it does not mention the safeguards that are stated in CRPD Article 12.4. Japan should introduce such safeguards by amending Civil Code 7,11, and 14 by making the role of guardianship or a support person a temporary one. Guardians should never make any decision that will take away or reduce a person’s decision-making capacity. Rather they should make decisions that will maximize the chances of recovery.  There should be a regular review to assess whether or not these standards are being met.

Analysis of the obligation to include civil society in law and policy reform
CRPD Article 4 emphasizes that any legislation and policy during development and implementation should be made after consultation with persons with disability through their representative organizations. This is important in order to make them useful for the users and to create awareness. Currently, Japan has representatives for people with mental disabilities in working groups within the government and this should continue. Article 33 states that people with disabilities should be part of the monitoring framework that watches over compliance with CRPD. However, in Japan, a third party mechanism for monitoring compliance with CRPD currently does not involve people with mental disabilities. The monitoring system is usually over capacity and tends to become routine document checks rather then interviews or visits to facilities. Therefore it is necessary to include people with mental disability in the monitoring mechanism and to expand its capacity.

Annex 1
Japanese Civil Code
(Ruling for Commencement of Guardianship)
Article 7　With respect to any person who constantly lacks the capacity to discern right and wrong due to mental disability, the family court may order the commencement of guardianship at the request of the person in question, his/her spouse, any relative within the fourth degree of kinship, the guardian of a minor, the supervisor of the guardian of a minor, the curator, the supervisor of the curator, the assistant, the supervisor of the assistant, or a public prosecutor.

(Ruling of Commencement of Curatorship)
Article 11　With respect to any person who whose capacity is extremely insufficient to appreciate right or wrong due to any mental disability, the family court may order the commencement of curatorship upon a request by the person in question, his/her spouse, any relative within the fourth degree of kinship, the guardian, the supervisor of the guardian, the assistant, the supervisor of the assistant, or a public prosecutor; provided however, that, this shall not apply to any person in respect of whom a cause set forth in Article 7 exists.

(Rescission of Ruling of Commencement of Curatorship)
Article 14　(1)　When the cause provided in the main clause of Article 11 ceases to exist, the family court must rescind the order of the commencement of curatorship at the request of the person in question, his/her spouse, any relative within the fourth degree of kinship, the guardian of a minor, the supervisor of the guardian of a minor, the curator, the supervisor of the curator, or a public prosecutor.
(2)　At the request of the person prescribed in the preceding paragraph, the family court may rescind, in whole or in part, the ruling under paragraph (2) of the preceding Article.

