“Rights 4 All”

Policy paper on legal capacity

1. Executive summary.
Legislation of the Republic of Moldova on legal capacity / guardianship is not in compliance with international human rights standards (primarily UN Convention on the Rights of Persons with Disabilities) and European Court of Human Rights recent jurisprudence. 
Moldova has to urgently bring national legislation in line with international requirements to avoid possible convictions to the ECHR and to fulfill its international commitments.
This process requires a close cooperation and consultation with civil society, including with organizations representing people with mental disabilities.
2. The need for change. 
According to article 24 of the Civil Code a person can be declared incapable by court if he/she “(1)…is not capable to realize or control his actions following a mental disorder (mental illness or deficiency). Such a person shall be put under guardianship. (2) Any legal acts on behalf of that person shall be concluded by the guardian”. The legal capacity of a person can be negated only by a court order based on a competent medical examination – the “legal psychiatric expertise’, operating according to the Law on the Judicial Expertise (Nr. 1086 from 23.06.2000). A restriction of the legal capacity (partial incapacity) of a person can be decided by a court in the case of a person who (art. 25 CC) “(1)… by alcohol abuse, drugs or other substances influences his/her mental condition, deteriorates the financial position of his family. Such person shall be put under trusteeship. (2) the person referred to in par. (1) shall be entitled to conclude legal agreements to dispose of property, to receive and dispose of his wages, pension and other revenues only with the consent of his trustee.”

Along with losing the legal capacity all these persons are practically deprived as well of other rights, recognized by Moldova’s Constitution and the international law – included but not only the right to have and operate their own finances, right to marry, right to choose their living place, right to vote and be elected and also the possibility of participation to a fair trial, including cases which involve their own rights.

The possibility to appeal or challenge the decision of legal incapacity is also very problematic. Although the possibility of regaining the legal capacity is present in the Civil Code (art. 24, par. (3)), only singular cases are documented. No cases of regaining the full legal capacity after its restriction according to art. 25 are recorded during the last several years.

3. Relevance of the international human rights framework.

· UN Convention on the Rights of Persons with Disabilities
Article 12 of the UN Convention on the Rights of Persons with Disabilities (CRPD) recognizes the right to recognition as a person before the law and the right to legal capacity on an equal basis with others, without discrimination on the basis of disability – not only as the capacity to have rights but the capacity to act. Enjoyment of these rights is essential if people with disabilities are to act on and exercise many of the other rights in the Convention: to live in the community and enter all the necessary contractual arrangements for doing so; to access labour and other markets; to make decisions about health care; to direct their financial affairs, etc.

The UN Convention on the Rights of Persons with Disabilities was ratified in July 2010 by Republic of Moldova. Thus, Moldova committed to adjust the legislation and policies according to its requirements. 
UN Committee on the Rights of Persons with Disabilities  has recently considered the reports of Spain and Tunisia  on UN CRDP– both countries that still operate guardianship systems for people with disabilities.
 In both cases, the Committee expressed concern ...that no measures have been undertaken to replace substitute decision--‐making by supported decision--‐making in the exercise of legal capacity. With respect to both countries, the Committee recommended that the state ...review the laws allowing for guardianship and trusteeship, and take action to develop laws and policies to replace regimes of substitute decision--‐making by supported decision making.
· Recommendation nr. 4(99) of the CoM of the Council of Europe “On principles concerning the legal protection of incapable adults” contains a series of principles that a recommended to by applied for persons placed in a form of guardianship. Some of the basic principles outlined in this document are  “Flexibility of legal response” and “Maximum preservation of capacity” – the measures of protection should be adjusted to individual situation and should at maximum preserve his legal capacity.
Convention on the Rights of Persons with Disabilites supersedes the Recommendation nr. 4(99), its provisions will no longer be considered relevant to the extent that they conflict with the Convention.

· Jurisprudence of the European Court of Human Rights

Although the European Convention on Human Rights does not provide an explicit guarantee of equality in matters related to legal capacity, in recent years the European Court of Human Rights has ruled repeatedly on cases concerning arbitrary deprivation of legal capacity: Shtukaturov v. Russia, Kiss v. Hungary, Salontaji-Drobnjak v. Serbia, Stanev v. Bulgary.
The Court stated that the detention in a psychiatric clinic, constitute a violation of art. 5 par. 1 of the ECHR, the deprivation of the right to appeal constituted a violation of art. 5 par 4 of the ECHR, the automatically denying  of the right to vote for persons placed under guardianship constitute a violation of art. 3 of Protocol nr.1 of the ECHR.
Because these cases arise as a result of laws similar to those in Moldova. Republic of Moldova is vulnerabile to being sentenced to the European Court of Human Rights if does not bring legislation on legal capacity in accordance with international standards.
4. Recommendations for reform, based on analysing the existing system against the international legal framework.

In order to adjust national legislation to international standards it is necessary:
· Legally recognize the right to full legal capacity (both recognition of rights and capacity to exercise those rights) by all persons without discrimination on the basis of disability and the principle of presumption of legal capacity.

· Legally recognize both independent and interdependent (supported) decision-making and
· To review the national legislation in the light of the art. 12 of CRPD.

· To prohibit any discrimination based on legal capacity status of the person, like access to services and benefits, or exercising some human rights (i.e. to vote, to have access to justice etc. ).

· Mobilization of the existing resources - communities, including civil society, religious and other communities, with the view to become support networks for people with disabilities.
· To provide effective safeguards to protect a person’s legal capacity and human rights. 

· Abolish plenary guardianship as clearly contradictory to CRPD and gradually shift guardianship to supported decision-making
5. Analysis of the obligations to include civil society in law and policy reform

Art. 4 par.3 of the Convention provides that “State parties should closely consult with and involve persons with disabilities, trough their representatives organizations, … in the development and implementation of legislation and policies to implement the UN CRPD”. 
This provision is also supported by art.3 (c) which mentions “Full and effective participation and inclusion in the society” as one of the General principles of the UN CRPD.
Government should involve organizations of persons with disabilities in the consultation process in drafting legislation on legal capacity. The state has an obligation under the Convention to provide capacity building to the existing CSOs, to enable the creation of organizations of people with psychosocial disabilities and to strengthen the capacities of the new self-advocacy groups working in the intellectual disabilities field.
