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INTERNATIONAL DIPLOMA IN MENTAL HEALTH LAW AND HUMAN RIGHTS.

STUDENT: PRISCILLA NAD

ASSIGNMENT 7

The advantages and disadvantages of having a Mental Health Inspectorate (MHI) will be discussed first before discussing the same for an International Non Governmental Organisation (INGO) conducting an investigation into abuse of human rights in mental health facilities.

The Mental Health Inspectorate (MHI) is an example of the many different oversight bodies that monitor human rights in mental health facilities. It can and may be part of a mental health tribunal or commission or as a separate body at the national and sub national level in a country and set up through domestic legislation. In order for a country and its people to benefit fully and live without any discrimination in all forms, monitoring mechanisms must be in place and these mechanisms must embrace international and regional human rights instruments. 
These oversight bodies become an essential instrument and agents of change and advocacy for planning, overseeing and ensuring implementation of mental health services that is universally accessible and providing quality services to the users and their carers in the community. Human rights factored into mental health services must be supported undoubtedly by legislation and provisions made for penalties and offences for those facilities that provide substandard service and violate human rights as a consequence.
The INGO and the MHI both share a common purpose and that is to obtain maximum human rights for mental health users, the differences is that the INGO utilises international and regional human rights instruments such as the CRPD, ICESCR and Principles for the protection of persons with mental illness and the improvement of mental health care (MI principles) to name a few. Some of the named regional bodies include the African Committee on Human Rights, African Court on Human Rights, The Inter- American Commission on Human Rights (IACHR), Inter American Court of Human Rights and the European Court of Human Rights.
The Mental Health Inspectorate addresses the need at the country /local level and is an indispensable part of mental health reform acknowledging International Human Rights Instruments. The international nongovernmental organization does not have the time nor the funds to check every mental health facility in the country concerned and as such the mental health inspectorate oversees this important function incountry. This does not mean that the international and regional human rights instruments are not applied locally but it is important that legislation paves way for these instruments to be considered and referred to. The OPCAT protocol where the country concerned is a signatory obliges the country to report to the Committee on the Rights of Persons with Disabilities for places of detention under mental health legislation. 
Due to numerous human rights abuse cases in the world over, the committee and other international and regional bodies that observe human rights and act upon it may not be able to hear every country out given its priorities and commitments. Thus the Mental Health Inspectorate carry an important task as a watchdog to ensure that these facilities that offer detention adhere to mental health standards as part of an accreditation process. There may be instances of irregularity for an INGO in monitoring due to the work load and cases of human rights abuse may go unnoticed as a consequence. As such, INGO may not by default provide ongoing and timely monitoring of these facilities.  The INGO may not have the resources to provide adequate cover for all concerned countries given that much of its funding may depend on a meager compared to the Mental Health Inspectorate that by legislation is set up with paid staff from a defined budget from the government. 
Due to the ‘one off’ basis of international bodies such as an INGO, the mental health inspectorate has an advantage and that it reports to the international bodies concerned such as the committee mentioned earlier in terms of the OPCAT and the CRPD as regular and timely monitoring required by law. This also narrows down the human rights related cases to specific and ongoing problems that may occur for example in a rural district that has limited access to national participation on human rights monitoring. The worst form of human rights abuse is found in institutionalised mental health clients. The mental health inspectorate serves as a ‘check and balance system’ for quality control and evaluation for improved specific facilities that fail the accreditation exercise. This also requires local knowledge and diligence to follow through with this important evaluation guided by international documents such as the UN Human Rights Instruments.

When comparing the Mental Health Inspectorate with the INGO, they share a common goal and that is to submit, investigate and resolve complaints both as independent bodies that must be free from influence from the providers of health or social care, provide empowerment for service users and their families, all inclusive services provision and remain impartial so as to produce result based outcomes. INGO can report abuse without fear or favour as compared to a government appointed mental health inspector.  The MHI  can function as an INGO but at the country level and the only guidance from ‘outside’ would be the International Human Rights Instruments and other documents with priority given to the country if these complaints cannot be resolved locally and need international intervention such as the mentioned committee earlier on in this assignment.
Active and robust national legislation is crucial and mental health reforms depend entirely on legislative law and its inclusions for human rights and mental health and the facilities that are defined under mental health legislation to provide services. A thorough and careful planning with sector wide partners drawing on their experiences and expertise will ensure that local oversight bodies such as the MHI are competent, have a good skills mix of committee members and be fairly and adequately represented to provide results and implement deterrent laws for those breaching human rights practise in mental health facilities.
Training of members in mental health and human rights for these bodies is also vital and cross cutting. An example of an INGO would be the Mental Disability Advocacy Centre which has produced reports from European countries such as the Croatia Report that revealed flaws in its monitoring mechanisms and the need for legislative reforms due to its shortfalls in meeting international human rights standards. For an INGO to visit the country and make an independent assessment does not necessarily undermine the local oversight bodies but is crucial in getting international attention and focus on the country in order to put pressure on the government to revisit its legislation, policies and practices and fill in the gaps as pointed out by the report. One of the fundamental cornerstones for national legislation to take effect and be operational in terms of implementation is being able to provide a functioning framework upon which implementation can happen. There is no use to have legislation that cannot be enacted. 

The CRPD sums this up very nicely as the government’s drive towards ‘progressive realisation’ in making sure that facilities are provided and accessible and that is the concern for every human rights person to work towards that goal incountry. INGO working closely with governments may not impact legislation and policies due to the ‘friendly’ stance that these two parties take. INGO provide a voice to advocacy and put the government to task in order overcome its shortfalls. This process in itself puts INGO at an advantage to mobilise public support in turn increasing international pressure unlike the MHI locally. They are also an important source for shadow reports accompanying government’s reports and are people centred.
INGOs can be viewed as an organisation making trouble for the government and giving it a bad name, other times due to budget constraints they may not be able to maximise advocacy through unannounced visits to facilities to get a first hand report on the situation as it is. Mental Health Inspectorates are more government influenced in terms of committee members though they remain independent and provide periodic checks to facilities unannounced  impacting government policies and services. An effective mental health inspectorate can impose penalties and fines but not in the event deny service users from accessing these services because of recommendations to close. There must be mechanisms in place to provide support services in the interim that a report is furnished stating deplorable conditions unfit for habitation as an example.  
Mental health inspectorates have a better impact on implementation with the evidence gathered due to their direct access to all levels of authorities, service providers including social networks, media and other lobbying groups. National legislation binds the government to ensure that adequate representation is sought for this purpose. They can proceed with litigation apart from reporting as they are able to investigate without interference. The law stands despite competing priorities that evolve over time and this coupled with a sensitised and well informed government to human rights and mental health provides unwavering firm political commitment to the course pursued. 
As such, Mental Health Inspectorate and International Non Governmental Organisation should complement each other..

Below is an example of a Mental Health Commission in New South Wales Australia;
The Mental Health Commission recently appointed a new Inspector of Mental Health Services. The office of Inspector of Mental Health Services replaces that of the Inspector of Mental Hospitals. The Inspector of Mental Health Services has now begun a programme of inspections of mental health facilities. 

The Inspector's functions are: 

· To visit and inspect every approved centre at least once a year 

· To carry out a review of mental health services every year and report to the Commission on the quality of care and treatment given to people receiving mental health services and other aspects of the services. 

The Inspector will have various powers to enter and inspect premises, to obtain records, documentation and other information from the staff and to take evidence, relating to the inspection, under oath.

Rules

The Inspector may be requested by the Mental Health Commission to carry out an inquiry into: 

· any approved centre or any premises where mental health services are provided 

· the care and treatment provided to a specified patient, whether voluntary or involuntary 

· any other appropriate matter. 
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