
Module 7 assignment
Monitoring and complaints mechanisms within the country is recognized among others  by UN Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care (MI Principle) and the Convention on the Rights of Persons with Disabilities (CRPD).  The MI Principle 14(2) state that ‘Every mental health facility shall be inspected by the competent authorities with sufficient frequency to ensure that the conditions, treatment and care of patients comply with these Principles’, and Principle 22 states: ‘State should ensure that appropriate mechanisms are in force to promote compliance with these principles, for the inspection of mental health facilities, for the submission, investigation and resolution of complaints and for the institution of appropriate disciplinary or judicial proceedings for professional misconduct or violation of the rights of a patient’. Principle 23 obligates States to ‘implement these principles through appropriate legislative, judicial, administrative, educational and other measures, which they shall review periodically’1  

 The purpose of the CRPD ‘is to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity’ (Article 1). ‘In order to prevent the occurrence of all forms of exploitation, violence and abuse, State Parties shall ensure that all facilities and programmes designed to serve persons with disabilities are effectively monitored by independent authorities’ (Article 16.3).2
The Mental health inspectorates are oversight bodies required to promote the human rights of people with mental disorders.3 They are needed to ensure that people’s rights are implemented in practice. Their functions include among others:
1. conducting regular inspection of mental health facilities, and examine care planning, treatment interventions and discharge protocols and quality of care, and  have interview with any patient in the facility in private,
2. providing guidance on minimizing intrusive treatments,
3. keeping records and statistics on, for example, the percentage of patients admitted involuntarily, suicide, and natural or accidental deaths ,
4. maintaining registers of accredited facilities and professionals,
5. assessment of mental health policies and legislation and make recommendations for change on the basis of findings.
6. ensuring that government policy and legislation meets international human rights standards, and 
7. publishing reports and making recommendations directly to the relevant minister regarding their findings4.
Complains regarding care and treatment provided may be brought to the attention of inspectorate by service users, their relatives, friends, family members and personal representatives. 

It is expected that by undertaking regular visits, conducting inspections, being available to hear complaints and acting on these, and advancing and upholding the rights of people with mental disabilities, human rights can be promoted.
As can be expected there are strengths and weaknesses in the Mental Health Inspectorates that are set up by national legislations as well as in those set up by, or managed by international non-governmental organisations (NGO’s) specializing in mental health and human rights. Below follows some of the advantages and disadvantage of the two bodies. 
1
Mental health Inspectorate that has been set up in national legislation

1.1 Advantages
i) Mental Health Inspectorate created by law puts a legal obligation on a given country to execute the assigned tasks and to report or take appropriate actions on the basis of the findings.

ii) These bodies cannot  be disbanded to make way for other priorities which may be just competing for resources allocation or because such  bodies may be highlighting information that may be perceived to be embarrassing to the authority
iii)  They are able to monitor specific and ongoing problems throughout a country. The National remedial or corrective action should come first and foremost, then, and only then, international monitoring action comes later, if need be. 
iv) The existence of Mental Health Inspectorate set up through legislation tends to keep the health hospital staff on their feet as they feel being “watched” by law. Hence they may act in such a way to be “seen” always active on duty. 
v) The existence of Mental Health Inspectorate is likely to impact on care and the way service users are treated. Awareness by service providers that action can be taken if abuses are found, in all likelihood results in fewer abuses occurring
vi) Mental health inspectorates can and may also make use of the national legal system and facilitate or take legal action against a staff member at an establishment when that staff has abused a service user.

vii) The findings and recommendations of inspectorates can and may be given to a higher service authority or directly to the political head (Minister) concerned or to the legislative authority such as parliament.

viii) Some inspectorates have powers to act directly on services and may, for example, refuse accreditation to a facility, apply sanctions or even close down a hospital if abuses are found.  In other circumstances the inspectorate should make appropriate recommendation to the authorities that can act directly against a facility that is erring. 
ix) The inspectorate may decide to litigate against the particular establishment or even the Ministry itself, if they find that the whole facilities are in violation of human rights due to poor living condition, lack of treatment and rehabilitation.
1.2 Disadvantages:
i) Mental health inspectorates compile reports on their findings, but in some situations these reports lack the power to act in order to remedy the situation. In some situations, the inspectorates themselves have no enforcement powers to take the required action.

ii) Mental health inspectorates are only as powerful and independent as they are permitted to be -by the real authority that be. For example, a Minister may appoint members to a monitoring body that reports directly to him or her, but made up of the individuals loyal to the very Minister. This body will likely be less or no critical to her/him. Alternatively, the Minister may receive also the report and file it to gather dust, with the excuse of lack of funds in that fiscal year. 
iii) The Legislature is unlikely to regard mental health and the rights of people with mental disabilities as a top priority in countries with so many conflicting priorities to the extent that they would expect mental health inspectorates to report to them directly.
iv) In circumstances were mental health inspectorates report to the legislature there is no guarantee that the legislature will do anything to address the findings.
2 International non-governmental organization specializing in mental health and human rights
State Parties to the CRPD ‘recognize the importance of international cooperation for improving the living conditions of persons with disabilities in every country, particularly in developing countries’ (Preamble l)2  Governments are obliged to report on the steps that have been taken to implement the rights enshrined in the treaties to which they are signatories.
While it appears there are more advantages than disadvantages in Mental Health inspectorates set up in National Legislation, the opposite seems to be the case with International non-governmental organisations specializing in mental health and human rights. Here the disadvantages outweigh the advantages.
2.1
Advantages
i) Standards are internationally or regionally determined and agreed upon.
ii) Monitoring by International non-governmental organisations  tends to probe deeply into violations of rights without fear of losing position or favour.
iii) Staff and service users may also feel freer to interact and discuss human rights violations with NGOs due to their independence than with government or government appointed officials.

iv)  International non-governmental organisations help countries to live up to their human rights obligations through  provision of recommendations and dialogue

v) It is a powerful ‘one off’ strategy to instigate national level change in a country

2.2
Disadvantages
i)  Mental health issues are rarely afforded priority by these bodies, because of other many human rights abuses world-wide, therefore their ability to address the human rights violations occurring in the area of mental health worldwide is limited. 
ii) Due to limited resources, the monitoring of abuses and human right violation in the area of mental health by these bodies is unlikely to be ongoing. 
iii) International non-governmental organisations have very limited scope of operation. They can neither monitor in each country, let alone in each and every psychiatric facility. International mechanism should be a last resort after all domestic remedies have been exhausted with no desired results.

iv) International non-governmental organisations lack the ability to investigate the many specific and local problems that need investigation. They often focus on the ‘big picture.’
v) Some governments are reluctant to give NGOs  access to facilities, and staff or service users to monitor and interview them. This may be due to lack of mutual trust.  Most NGOs suspect governments as violators of human rights, while some governments regard NGOs to be agents, funded by foreign donors with hidden subversive agenda, to destabilize these governments. The perception of NGOs towards authorities where these NGO operate and vice versa, tend to make the relationship between the two sides somehow suspicious. Each side sees the other as an obstacle to own operations
vi) Cultural considerations should be taken into account. However, some NGOs come into conflict with governments when they –NGOs- may advocate some human rights that seem to go against the established cultural norms of a given society. This may lead to the banning of such NGOs in that particular society.

vii) At times governments may not act on the findings of NGOs
To obtain maximum rights for people living with mental disabilities, there is a need for monitoring bodies set up in terms of local legislation to collaborate with international non-governmental organizations specializing in mental health and human rights in order to compliment each other.
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