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International Diploma in Mental Health Law and Human Rights
Module (9): “Rights 4 All” Policy Paper – Right to Legal Capacity
EXCUATIVE SUMMERY
For people with mental illness self-determination and full citizenship are fundamental principles that underlie the potential enjoyment of human rights. It is the presumption of legal capacity that makes it possible to exercise self-determination and full-citizenship.

Guardianship laws assume that some people do not have the capacity to make legally binding decisions and put in place substitute decision making provisions.

Supported Decision-Making means a person may accept help in making decisions without relinquishing the right to make decisions. Supported Decision-Making helps a person to understand information and make decisions based on his or her own preferences. A person with mental illness or/and an intellectual disability might need help with reading, or may need support in focusing attention to make a decision. A person who has no verbal communication might have a trusted person or people who interprets their non-verbal communications, such as positive or negative physical reactions, or uses Alternative and Augmentative Communication.

“Rights 4 All” demands the right of every person with a mental illness to have their right to make decisions recognized and to receive the support they require in making those decisions.
The right to legal capacity includes the capacity to have rights and the capacity to act on those rights, i.e. the capacity to make legal agreements with others. The capacity to act is not only part of the legal capacity guaranteed in Article 12 of CRPD {A}; it is the most defining part: the right to make decisions.
OVERVIEW OF THE SITUATION IN JORDAN
In line with Jordan's international commitments regarding the protection of the rights of disabled persons, the Cabinet has entrusted the Higher Council for the Affairs of Persons with Disabilities {B} with the implementation of the International Convention on the Rights of Persons with Disabilities in accordance with Article 33/1, including the submission of the government report in accordance with Article 35 of this convention. Besides, NCHR had set up at the same time a national monitoring committee in accordance with Article 33/2 of the convention and is currently in the process of drafting a report in parallel with the government report.
{A}

Article 12 of CRPD:

The Convention on the Rights of Persons with Disabilities recognizes:

· That persons with disabilities have the right to recognition everywhere as persons before the law;

· That persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life;

· That States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity.
· Positive developments

The year 2009 has witnessed a number of positive developments aimed at protecting the rights of persons with disabilities, most notably of which are: 

A) On 23, 24 November 2009, a national conference was held to review the national strategy for the persons with disabilities for the years 2007-2009. The conferees also charted an action plan for the years 2010-2015 with the participation of all concerned official institutions and civil society organizations. The plan focuses on awareness raising campaigns and seeks to ensure uniformity of the databases to address the problem of discrepancy in the figures provided by different agencies on the number of people with disabilities in the kingdom. The plan also gives attention to the educational and health aspects. 

B) Putting standards for the accreditation of the special education centers and institutions with the aim of improving the services offered to the disabled. 

C) Employing 130 persons with disabilities in the public and private sectors out of 825 employment requests submitted to the Council. 

D) Supporting the disabled persons at public and private universities and community colleges. A total of 750 students have benefited from this support. In addition, support was also extended to public and private education programs, and 22 special education classes were set up in remote areas. 

E) A network of media people concerned with the issue of disabled persons has been set up. 

F) A women's rights committee was set up and entrusted with the task of empowering and raising women's awareness. One of its key activities in 2009 was the launch of an awareness program aimed at prohibiting the removal of the wombs of mentally- retarded girls.
· Violations
NCHR has also tracked a number of violations against disabled persons. It received 14 complaints and 8 requests for assistance. In cooperation with civil society organizations, it tracked 156 cases of violations of personal freedoms, the right to expression and belief, the right to protection against violence and exploitation, the right to legal capacity and equality before the law, the right to decent living conditions, the right to education, and the right to healthcare and rehabilitation services. 
The Center has discovered that the right to healthcare was subject to more violations than other rights, representing %16.66 of the total number of violations, followed by the right to education at %16.02 and the right to work at %10.89 respectively.
· Challenges
One of the key challenges as far as the right to education is concerned is the lack of awareness of the rights of persons with disabilities to education among teachers and students. This is in addition to the lack of programs aimed at training the teachers of regular classes to adjust the curricula and methodologies and prepare special tests for students with disabilities. 
{B}
The Higher Council for the Affairs of Persons with Disabilities, which was established in accordance with Article 6 of the Law on the Rights of Disabled Persons number 31 for the year 2007, is an independent government agency that serves as an institutional umbrella for all organizations concerned with the affairs of persons with disabilities in Jordan and reports to the Council of Ministers. 
Besides, there are no regulations pertaining to the high school examinations of the students with disabilities. There is also the problem of the high turnover of special education professionals who seek opportunities in foreign countries and private sector institutions.
One of the key challenges as far as the right to work is concerned lies in the low salaries paid to persons with disabilities compared to others, in addition to the work place conditions which are not conducive for their needs, let alone the lack of minimum safety precautions, transportation difficulties, and the reluctance of employers to employ persons with disability. 

The challenges facing the right to healthcare include deficient standards and fixed rules for the approval of medical diagnosis, lack of physiotherapy centers to rehabilitate the persons with disabilities outside Amman, in addition to the poor follow-up at the existing centers due to the shortage of physiotherapists. In addition, parents tend not to be understanding of the fact that their child suffers from a disability and is in need of diagnosis and early follow-up.
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Relevance on the international human rights framework
The following provides some overarching principles and key elements to help guide the work of II members in their work to support the development of supported decision making models and in their work with their governments to advance the implementation of Article 12.

Article 12 must be implemented as a part of the whole Convention. Other articles of the Convention impact on the right to exercise legal capacity
All persons have a will which, with adequate support, can be discerned
The right to support is required to exercise legal capacity
Having support does not negate a person’s full legal capacity
Other parties have a duty to accommodate (doctors/lawyers/bankers/contractors etc)
Appropriate measures means supports can take various forms both informal and formal and these must be tailored to the persons’ circumstances
Presumption is that all people can exercise their legal capacity independently
If the capacity to act independently is challenged in the context of legal relationships and contracts then the tests that would be applied on an equal basis with others should be disability neutral. Any test would question whether support and accommodations have been put in place and the responsibilities of other parties have been met.

In situations where supported decision making measures are not yet in place and a person’s right to exercise their full legal capacity is not realized, states must take measures to develop and put in place supports to build capacities of communities to enable people to make decisions in their lives. 

Where substitute decision making currently exists, reforming laws, policies and practices to be consistent with Article 12 and to implement supported decision making may take time.
Civil Society Roles and Responsibility
Civil society can play an important role in supporting people with mental health conditions to access needed resources and to integrate fully into the community, through direct service provision and advocacy. Services provided by civil society can include health care, social services, education programs, and livelihood (income generation) projects. In addition, civil society can advocate to government and funders for the need to recognize and support people with mental health conditions as a vulnerable group.

Different civil society organizations have particular strengths on which they can capitalize:

· Health-care professional associations: can raise awareness and build capacity to reduce stigma, tackle discrimination and promote human rights.
· Associations for families of mental health service users: in addition to providing mutual support and services, can educate communities about mental health issues, denounce discrimination and human rights violations, and advocate for improved services.
· Civil society organizations that provide direct services: can ensure that people with mental health conditions are actively included in program development and governance, and that their programs are responsive to users’ needs and human rights. And to ensure that the organizations’ constituents have the right attitudes, knowledge and skills to appropriately interact, involve and support people with mental health conditions.
· International NGOs: can ensure that mental health services are provided during and after emergencies, direct their resources towards (re)construction of community-based mental health services, and advocate to governments and funders to do the same. More generally, international NGOs can work with governments and funders to improve policy, planning, implementation, and allocation of resources for mental health at the country level, while also advocating for increased action and allocation of resources at the global level. 
· Local NGOs: They are well-placed to build the capacity of people with mental health conditions to organize, have a voice, and participate in public affairs.  
Mental health development, targeting people with mental health conditions as a vulnerable group, WHO, 2010
RECOMMENDATIONS
Immediate steps should be taken for law reform and provisions to limit substitute decision making including:
· Safeguards shall ensure measures taken respect the rights, will and preferences of the persons.

· Acknowledge that all people have legal capacity.

· All steps demonstrated to provide support.

· Least restrictive to persons.

· Only made for specific matter and that decision/moment.

· Free of conflict of interest.

· Apply for the shortest time possible.

· Distinguish between the kinds of decision (financial/personal) and decision making processes.

· Provision for the abolition of incapacity and a procedure to provide support in the exercise of legal capacity.
Appendix 1
Obstacles and challenges impeding access to the judiciary in Jordan
NCHR observed some obstacles and challenges impeding access to the judiciary which include:
a) Some courts’ premises are inappropriate to the work they do, as many of them are rented, had originally been designed for housing, and lack waiting areas, in addition to the weak maintenance they receive. 

b) The issue of expert witnesses in cases encumbers litigants with huge expenses because there is no system governing the experts or holding them liable for negligence or disregard. 

c) Some public prosecutors refer cases to courts despite the lack of evidence linking suspects to the crimes they are charged with. They also do not enforce article 130 of the Criminal Procedural Law that provides for the following, if the public prosecutor finds that an act does not constitute a crime, or that there is no evidence establishing that the defendant is actually the perpetrator of the crime… shall decide in both cases to discontinue the trial of the defendant …). 

d) Public Prosecution in Jordan judicially falls under the authority of the Judicial Council and administratively under the Minister of Justice, which is inconsistent with the international standards on the independence of the public prosecution. 

e) Judicial powers are granted to executive entities. For example, article 23 of the General Sales Tax no 6 of 1994 grants the head of the General Tax Department the power to impose a fine of no less than one hundred JDs and no more than five hundred JDs on anyone who commits any of the violations stated in the mentioned article, in addition to those stated in the Crime Prevention Law, the Agriculture Law, the Customs Law and other laws. 

f) The scarcity of judges and public prosecutors at the High Criminal Court are disproportionate to the cases referred to it, this gives leaves little or no room for courts to enforce legal provisions relevant to periods for which hearings can be postponed. 

g) There is still some effective legislation with provisions that violate human rights and contradict constitutional provisions and principles of justice, especially the Economic Crimes Law of 1993, which granted the Prime Minister the power to refer any of the crimes included in it to the State Security Court. It also granted the public prosecution or the court the right to impose precautionary seizure on funds of the parents, children and spouse of perpetrators of an economic crime and the prohibition of disposition of these funds, in addition to imposing travel ban on them, which violates the principle of making punishment exclusive to perpetrators. 

h) In 2009 NCHR received 53 complaints and 26 requests for assistance in the area of administering Justice.
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Appendix 2
Right to Justice- NCHR Recommendations

NCHR affirms its recommendations for the year 2008, and recommends the following to elevate the judiciary:

a)NCHR stresses its recommendations in the previous reports on the independence of the Judicial Council, and demands the amendment of some legislation to guarantee to this Council the necessary administrative powers and capacities to safeguard its freedom of development and modernization, in addition to transferring the authority of submitting recommendation on judges appointments from the Minister of Justice to the Council while maintaining the authority of appointment in the hands of the Judicial Council. 
Moreover, it stresses the need to issue the bylaws of the Judicial Council and staff regulations staff, and to pass laws that allow for allocating an independent special budget for the judiciary and providing the administrative, technical and accounting cadres for it. 

b) Due attention needs to be given to court premises. Model courts that meet litigants’ needs. Moreover, the problem of rented buildings needs to be solved.

c) Procedures of judicial enforcement with timelines should be put in place. The independence of the public prosecution should be promoted with a view to enhancing its complementarily with the judiciary and the supporting bodies.

d) The age of juveniles’ penal liability should be raised so that they will not be penally liable under the age of twelve; furthermore, alternative measures should be outlined under the Juveniles Law. 

e) There should be explicit provisions prohibiting administrative detentions of juveniles, regardless of the circumstances, and mandating prompt expedited referral of juveniles to the judiciary. 

f) Sharia (Islamic) judiciary should be re-examined, and the conditions of circumstances of its personnel should be improved. 
g) The performance of Ecclesiastical Courts should be reassessed in view of the developments and reforms that have been taking place in the Jordanian judicial system. 
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Appendix 3

WHO- AIMS Country Report for Jordan

Suggested Roles and Responsibilities of the main sectors
Recommendations for Ministry of Justice (MoJ)

a. Promote quality MH services in prisons and correctional centers. 

b. Include a mandatory training course in MH for all security staff. 

c. Provide training courses on early detection of MH problems and develop referral mechanisms for detention center staff and police officers. 

d. Maintain and monitor human rights conditions in prisons and correctional centers, as they represent the minimal measures for protecting MH conditions. 

e. Facilitate the provision of MH experts in the courts when needed. 

WHO AIMS country Report for Jordan, 2010

