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 “Rights 4 All” has been active in Lithuania for twenty years by advocating and lobbying for legal reforms in promotion of the rights of ethnic minorities, the transgender community and the right on freedom of expression to everybody. After Lithuania has ratified the UN Convention on the right of persons with disabilities (CRPD) in 2010, “Rights 4 All” has clearly identified new priority area – advocating for acknowledgment of equal rights for persons with disabilities in society and identifying the way forward for their effective implementation. 

This policy paper has been developed to elaborate the international standards set under the CRPD on legal capacity issue in relation to persons with disabilities. CRPD
 seeks to shift the way all people with disabilities are treated from objects of pity, management, treatment and charity – to subjects of human rights in all areas of life on an equal basis with others. Art. 12 of CRPD indicates one of the most important right to legal capacity
 for persons with disabilities. In edition there is established obligation to put in place appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity, and thus preserving dignity and enabling individual autonomy and social inclusion. 
Based on CRPD as a globally-agreed set of standards this policy paper elaborates on the Lithuanian government’s commitment to perform legal reform in respect to establishing legal capacity to all persons with disabilities and ensuring its affective exercise. 

After ratification of CRPD in Lithuania concerns were raised on the proper implementation of provisions on the equality before the law. For the past 40 years guardianship and curatorship exist in Lithuania to safeguard the human rights of vulnerable people lacking capacity. The system of plenary guardianship is applied specifically to persons with intellectual disabilities and mental health problems. This “protection” regime is initiated and provided in a case an individual is considered unable to comprehend the significance of, or to control, his or her actions, due to mental or intellectual disability. Under the Lithuanian laws only the court has the authority to declare person to be incapacitated, as well as place the incapable person under guardianship
. Full incapacity means that individuals lose all the civil, economic, political and other rights usually enjoyed by other adults. The laws in Lithuania do not recognize that people with mental disorder and intellectual disability can be capable to an extent to use at least some of their rights or freedoms according to their understandings or abilities, as well as act at their own discretion. 
Notwithstanding that guardianship system in some other countries are applied as a last resort, in Lithuania the tendency is opposite. The number of persons declared as incapable in the last few years was growing – only during the first half year of 2009 number of persons with established incapacity increased by 2,3 thousand; currently there are 6555 persons
 that are declared by the court decision as being incapable in Lithuania
.

System of plenary guardianship is significant human rights issue affecting incapable individuals today in Lithuania, because it has a profound effect on the lives of those placed under its protective status
. A person with a disability affected in their decision-making capacity can be legally deprived of the legal capacity, delegating the exercise of that right to a guardian
. Guardianship
 is established with the aim of exercising, protecting and defending the rights and interests of a legally incapable person
. 
Lithuanian law has no instrument that would facilitate the exercise of legal capacity, as indicated in CRPD
. Precluding or generally limiting the legal capacity is in violation of the requirements of Article 12.4 in as much as these measures are not proportional and tailored to the person’s circumstances
, and do not respect the person’s will and preferences. Guardianship is not only disproportionate and unnecessary intervention into the autonomy of the individual, but in practice fail to provide protection, and make the person with disability even more powerless. Since after individuals are declared as lacking legal capacity to act, they are not only robbed of their right to equal recognition before the law, they are also robbed of their ability to defend and enjoy other human rights
. Currently the law does not provide any alternative support measures for adults with intellectual disabilities and mental health problems with decision making. Legal incapacity and guardianship is established for indefinite period. Besides, there are no requirements provided in legal framework for periodical reviews on decisions of incapacity and guardianship itself.
Untill adoption of the CRPD the most comprehensive document regulating human rights protection standards of persons declared as incapable was Recommendation No. R(99)
 of the Committee of Ministers of the Council of Europe on principles concerning the legal protection of incapable adults  (Recommendations (99))
. Recommendations (99)
 became important guidelines for the states
 to follow and to secure and protect rights and interests of persons deprived of legal capacity to the maximum extent. 
Upon adoption of CRPD, art. 12 specifically reaffirmed that persons with disabilities (including with psychosocial and intellectual disabilities) have the right to recognition everywhere as persons before the law. Upon ratification of CRPD Lithuania
 has obligation to ensure equality before the law for all persons with disabilities, without limitation of rights, and to make sure that any process related to decision-making has appropriate and effective safeguards to protect against abuse in terms of legal capacity of persons with mental disabilities.

While introducing the supported decision-making (SDM) mechanism CRPD gives the presumption always in favour of the person with a disability who will be affected by the decision. In addition it requires introduction of full range of supports and services that would assist people with disabilities to exercise his/her legal capacity to the greatest extent possible, according to the wishes of the individual. 
Recommendations.

1. Legal reform to meet CRPD art. 12 requirements. Firstly changing legal provisions of Civil Code to recognize equal rights of all persons to have and exercise legal capacity without discrimination based on disability, as well as introduce SDM mechanism to assist persons with disabilities to exercise their legal capacity. This legal reform should entail: a. abolishing plenary guardianship or any substituted decision-making mechanism that overrides a person’s own will, whether it is concerned with a single decision or a long-term arrangement; b. introducing types of support and assistance schemes; c. establishing safeguards to ensure a high quality of support and its compliance with standards
.    
Secondly, a systematic revision
 of all other areas of Lithuanian law (both disability and non-disability specific legislation) that contain elements of legal capacity and replacement of guardianship with SDM
. 
3. A systematic revision of all existing programmes, practices, social schemes that currently provide support for persons with disabilities in their everyday life and decision making processes, in order they could be used as examples for alternatives to guardianship system, following the main principles of SDM. 
4. Proposing the development of a national framework for SDM. This should include development a different types of support in order to meet the wide range of needs among people with disabilities and allow for personal choice among different options. Administrative systems for managing SDM at a state-level (registration of representation agreements, court proceedings, authorities) should be established.
5. Supporting model programmes that popularise SDM. Providing capacity building and the education for NGOs’, supporters through the financial support secured by the government.

6. Ensuring awareness raising in the judiciary, the civil service and society at large about the fact that persons with disabilities are persons with abilities who have will and can make decisions when assisted.
7. Ensuring scheme for transition period from changing the legal status of guardianship to regaining full legal capacity by provision of SDM measures. 
Implementation of all aspects of Art. 12 including the development and provision of support, needs active involvement and partnership of people with disabilities and the organizations representing their interests. 

As it is stated in art. 4 paragraph 3 of CRPD representative organisations of persons with disabilities should be fully involved in all the processes of legislative reviews and reforms
. State’s obligation to ensure that people with disabilities are able to participate in civil society on an equal basis with others is enshrined in art. 29 of the CRPD. Representatives organizations for persons with disabilities in society should have the capacity
 to participate in the policy cycle including in matters relating to implementation and monitoring the implementation of the CRPD itself. This is of crucial importance since policies and legislations, when designed with the participation of the stakeholders they serve, are far more likely to be relevant, effective and tailored to the needs.

With regards to legal capacity issues, there should be state’s obligation and position taken to remove the legal barriers, such as deprivation of legal capacity that prevents people with disabilities from participating in public organizations on an equal basis with others. 

� With its purpose to “promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity”.


� In the sense of capacity to act, which is both the right to make decisions, and a legal status of persons with disabilities equal with other adults


� The Code of Civil Procedure [2002] regulates this process.


� According to the data provided by the Notary house of Lithuania.


� In comparison to the total number of persons with intellectual disabilities and mental health problems (which on average amounts to 32 000), more then 1/5 of those are declared of diminished capacity. „6,5 thousand persons with established incapacity will not be able to participate in the elections”, available at � HYPERLINK "http://www.bernardinai.lt/index.php?url=articles/93636" ��http://www.bernardinai.lt/index.php?url=articles/93636� (last accessed 04.02.2011).


� “Lithuanian guardianship system in the context of European Union declared values”. 2007, Vilnius, available in Lithuanian language � HYPERLINK "http://www.old.gip-vilnius.lt/leidiniai/GIP_neveiksnumas.pdf" ��http://www.old.gip-vilnius.lt/leidiniai/GIP_neveiksnumas.pdf� (last accessed 24.11.2010)


� Guardian is taking all major life decisions on the person‘s behalf.  According to the Code of Civil procedure The guardian represent their wards under law and defend the rights and interests of legally incapable persons or persons of limited active capacity without any special authorisation


� Guardianship of a person subsumes guardianship of the person’s property, but if necessary, an administrator may be designated to manage the person’s property.


� Article 3.238 of the Civil Code.


� Providing that “states parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity”


� It does not provide for any alternatives to the incapacity and guardianship, and thus does not allow persons with disabilities in accordance with their understanding and skills to realize their legal capacity.


� For instance, The Constitution of the Republic of Lithuania states in art. 34 that “persons being declared by the court as legally incapable may not participate in the elections”, also they may not be elected as the members of Parliament (art. 56). There are provisions in the Civil code, that marriage can be concluded by the persons declared as incapable. Also, such person can not be his children’ representative under the law, can not inherit any property, can not present and/or may not be a dower under the law. Requirements provided for the guardian itself are laid down in the Civil code and include legal capacity of the person to be appointed as a guardian.  


� Recommendation No. R (99)4 of the Committee of Ministres to Member States on Principles Concerning the Legal Protection of Incapable Adults. 


https://wcd.coe.int/com.instranet.InstraServlet?Command=com.instranet.CmdBlobGet&DocId=396846&SecMode=1&Admin=0&Usage=4&InstranetImage=62829


� Recommendations (99)  were formulated on the basis on respect for dignity of every human being, and proclaims that provision of protective measures should be flexible and individual demands tailored, securing person‘s capacities to act to the maximum, proportional and seeking to include person concerned to the decision making.


� Although being not legally binding.


� Being the member of the Council of Europe, Lithuania has political, moral as well as legal obligations to follow main principles established in the Recommendations (99) on the legal protections of incapable adults.


� Lithuania was among other countries that signed CRPD and its Optional Protocol on the first day it opened for signature, 30 March 2007. CRPD was ratified in Lithuania on 27 May, 2010�, and entered into force on 17 September, 2010. Currently Lithuania has all legal obligations under CRPD.


� Such as: respect for the rights, will and preferences of the person, freedom from conflict of interest and undue influence, and being tailored to individual circumstances.


� This revision should ensure, that all laws and mechanisms by which a person’s capacity to act can be deprived or restricted, or a person maybe disqualified from enjoying rights or performing legal acts or responsibilities based on disability must be abolished or replaced with laws that recognize the right to enjoy and exercise legal capacity.


� Such as: Constitutional provision limiting the rights to participate in elections for persons being declared as incapable; etc.  


� This is needed to ensure that persons with disabilities and their representative organizations are closely consulted with and actively involved in the development and implementation of legislation and policies relating to implementation of the CRPD and decision-making processes concerning persons with disabilities.


� Through the capacity building, accomodating them for effecive and full participation, from the very early stages up to the decision making authoritative stages. 





