Assignment for Module 7

Dovilė Juodkaitė 

The imperative of monitoring mechanisms in the protection of human rights is recognized
in international human rights texts. The main international documents that provide for monitoring in mental health care facilities are: MI Principals (non-binding); Optional Protocol to the United Nations Convention against Torture (OPCAT) specifically requires States to establish independent inspectorates, referred to as ‘national preventive mechanisms’, for all places of detention (including mental health facilities); and UN Convention on the rights of persons with disabilities. 
There can be different monitoring practices used in various countries. Below the advantages and disadvantages of having a Mental Health Inspectorate that has been set up in national legislation compared with an investigation into human rights abuses in mental health facilities conducted by an international non-governmental organization specializing in mental health and human rights.

National Mental Health Inspectorate 

Advantages:

1. One of the main advantages of having mental health inspectorate that has been set up in national legislation is its legal mandate. This legal mandate give an inspectorate the right and obligation to conduct regular unannounced and announced visits to mental health and social care institutions, with the right to speak to patients, residents and their representatives of their own choosing, in private and to view documents. Access to all the institutions upon demand, and to all the information necessary to the inquiry, viewing all documentation without justification or explanation (including health documentation and court records), is the basic necessity for an effective human rights monitoring. 
2. Reaction to the complaints from people in institutions and follow up is another advantage (but also is mentioned as disadvantage below) of the national mental health inspectorate, since it establishes the system of regular visits to institutions for human rights check up. This envisages the repeated visits to the given place over time, and is an essential element of effective monitoring to prevent human rights violations. 
3. Having the mandate to make recommendations to the institutions and to carry out follow-up visits to ensure recommendations are implemented is another advantage of the inspectorates. It ensure that inspectorates enter into dialogue with authorities on implementation of

report recommendations. Besides based on the findings, the inspectorates can comment on existing and draft legislation and policy, initiate legal reforms. 

4. Legal mandate usually oblige inspectorates to present annual reports to Parliament (or any other government authority), which leads to more publicity on the human rights issues in mental health facilities. Recommendations to the public authorities with the aim of improving protection of this vulnerable group can be presented. 
5. Being nationally established as Mental health inspectorate this body usually maintain cooperation and coordination with other bodies within the country responsible for the promotion and protection of human rights, including other inspectorates and complaint mechanisms. Such cooperation results in sharing necessary information, effectiveness of policy towards human rights promotion, prevention, coherence of methodology and standards, mutual reinforcement and avoids duplication of work, inconsistency or contradiction. 
Disadvantages

1. The national inspectorate established for monitoring of mental health facilities may have different functions. Their main focus maybe on the “reactive” actions – receiving the complaints and performing follow up visits, that are usually done after receiving concrete complaint. This does not cover all the functions of an independent monitoring mechanism and does not correspond to the requirements established within OPCAT for National Preventive Mechanism (NPM), which has the main goal and function – performing the preventive monitoring visits to all places of detention in order to prevent human rights abuses.

2. Depending on the particular specificity of the inspectorate, its establishment peculiarities, the inspectorate does not necessarily comply with the main principle of independence (both financial, structural, as well as experts). Being established by the government (or even by the Parliament) the inspectorate maybe partial or not totally independent from the executive, as well as from visited institutions. Reports provided by the inspectorate maybe not so critical towards the social or health care system and its institutions. Even if allowing to have and control the budget which is sufficient to effectively carry out its mission, the inspectorate maybe biased and dependent due to the staff recruitment practices. Because of national basis, there might be gaps in ensuring policy of preventing conflicts of interest, impartiality, competence and independence of the particular individuals employed or otherwise taking part in the work of inspectorate. 
International non-governmental organization specializing in mental health and human rights

Advantages:

1. A significant advantage of monitoring performed by NGO is its independence. Such independence is even more substantial in case of international NGO specializing in mental health and human rights. International NGO does ensure that an independence from the state authorities, executive and visited institutions. They are free and independent from any kind of state provided financial support (budgetary independence) to effectively carry their mission.
2. Another advantage of international NGO performing human rights monitoring is that their activities are based exclusively on the international standards and principles for prevention of human rights violations. Although internationally agreed and approved by the states, human rights principles are not always promoted and followed on the national level. Then international monitoring mechanisms come as an essential element for promotion and safeguarding the rights of people in particular country. 
3. Besides human rights standards and principals, international NGOs specializing in human rights and mental health are in particular cautious about their competence, and the competence of their staff members. Specialization in human rights and mental health predetermines their specific knowledge, expertise and competence in the issues related to monitoring of human rights in mental health facilities, including methodological and procedural standards, professional ethical codes (internationally accepted). Provision of an adequate and ongoing training to all staff members is preconditioned, leading to the qualified and effective human rights monitoring.
4. For international NGO there is much more freedom in recruiting the variety of experts and specialists of different professional backgrounds. For international NGO it is easier to include people with disabilities, including people with psycho-social or intellectual disabilities, who are the main experts in this field, or to bring in experts on an ad hoc basis.

5. The report prepared by the international NGO after the monitoring is usually made much more public, and is used for various advocacy strategies. Although an international NGO may not have appropriate powers to indicate steps to be taken by the state in response. Nevertheless it reaches much broader audience both on national and international level. This may also lead to the more “official” human rights investigations (done by national authorities or official international monitoring mechanisms).  
Disadvantages

1. Limited capacities to do regular (ongoing) monitoring of human rights in mental health facilities, since involvement of international monitoring bodies (including NGOs) is unlikely to be ongoing, but rather is performed on onetime basis.   
2. The scope of monitoring is much less if compared to the national monitoring, since international monitoring can not cover and visit all the mental health care facilities within the foreign country. And usually they do not have the follow up mission-visits. 
3. International NGO may lack access to mental health facilities, as well as powers and mandate to access all the information and documentation needed for inquiry.

4. Recommendations provided by the international NGO within the report may not be followed up with regards to their implementation. International NGOs usually conduct human rights monitoring, write the report (in most cases very critical one) and leave the country. The follow up function maybe left for the national NGOs or otherwise left aside (in case state is not eager to take actions).  

