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Assignment Module 6

1. Issues
1st issue: Involuntary admission to the hospital
· hospitalization is based on decision of local medical centre, because she refuses medication
· against her will

· no consultation with the family

· procedures respected, therefore the problem is in legislation itself
Article 25 of CRPD emphasized that medical treatment should be provided on a basis of free and informed consent. Further on CRPD promotes community treatment and a right for people with mental illness to live independently and be included in the community (Article 19). They have a right to choose their place of residence, they should have access to community support services, which should be available on an equal basis. 
For involuntary admission is particularly relevant Article 14 of CRPD, which states that persons with disabilities enjoy the right to liberty and security of person, are not deprived of their liberty unlawfully or arbitrary and that the existence of a disability shall in no case justify a deprivation of liberty. The latest part of the provision has different interpretations: disability can never be used as a basis for deprivation of liberty; disability alone cannot justify deprivation of liberty; involuntary admission and treatment are not permissible at all. This CRPD provision on involuntary admission still needs to be clarified by the Committee. 

Regardless of the above uncertainty about interpretation, the involuntary admission of Mrs. A in the present case was against all three above mentioned interpretations of CRPD, because she was hospitalized solely on the ground of her mental disability. The reason for her hospitalization was her refusal to take medications. We do not get any information from the text that there would be other conditions fulfilled, like for example that there was a serious likelihood that she would present an imminent danger to herself or to the others. According to the CRPD, the legal grounds upon which restriction of liberty is determined must be de-linked from the disability and neutrally defined so as to apply to all persons on an equal basis. The principle of less restrictive environment was not applied in Mrs. A case. Even though the local mental health centre was visiting her regularly, apart from treatment with medication, there is no information from the text that she was offered any other alternatives of treatment. 
Even though the text says that the procedure was respected, we can conclude that the law is apparently not in line with UN standards on human rights. MI principles for example recommend that admission is permitted on the assessment of 2 independent medical practitioners. In the present case Mrs. A was admitted based on the assessment of clearly not independent local medical health centre. 
According to the opinion of Special Rapporteur on Torture, arbitrary or unlawful deprivation of liberty based on the existence of a disability might also inflict severe pain or suffering on the individual and can therefore amount to inhuman or degrading treatment or even torture.   
2nd issue: Involuntary treatment

· forced treatment with high doses of medicines
· against her will

· no effect

Forced treatment goes against Article 25 of CRPD, which states that medical treatment should be provided on a basis of free and informed consent. For treatment without consent, the person needs to be found lacking capacity to give the informed consent. However it is still not clear if CRPD permits at all to determine someone as lacking capacity (Article 12 of CRPD requires States parties to recognize persons with disabilities as individuals before the la, possessing legal capacity, on an equal basis with others). Regardless of this, forced treatment of Mrs. A was clearly not legal, since she was forcibly treated without having her capacity properly assessed and in case of lack of it, appointed a supportive decision maker. Treatment without consent and without authorization of a legally constituted body should be allowed in emergencies. In the present case we cannot conclude that there was an emergency. The treatment needs to entail a real clinical benefit and should not be given for longer than is necessary. In the present case the treatment turned out to be ineffective, but it was nevertheless continued. She was not causing harm to herself or others and it did not prevent the deterioration of the patient’s mental health, therefore the treatment was definitely not necessary. 
According to the opinion of Special Rapporteur on Torture, forced and non-consensual administration of psychiatric drugs, for the treatment of mental conditions, needs to be closely scrutinized and the suffering inflicted and the effects upon the individual’s health may constitute a form of torture or ill-treatment.  
Forced treatment constituted a violation of a right to physical and mental integrity of Mrs. A (Article 
3rd issue: Use of restraint

· restrained to her bed in order to protect her from falling and from aggressions of other patients
· restraint is ordered by the staff of the ward
· she is restraint for 4 days, with little breaks every 12h

· routine control only every 2h

· she died as a consequence of the restraint measure
According to the Special Rapporteur on Torture, prolonged use of restraints may amount to torture or ill-treatment in violation of CAT and Article 15 of CRPD. 

Restraint should be allowed only when it is the only mean available to prevent immediate or imminent harm to self or others. We cannot conclude that restraint to the bed was the only mean available to prevent her from self-harm. The justification that restraint was used in order to protect her from the aggression of other patient is also inappropriate. There are definitely other less restrictive means to prevent her from falling from her bed and to protect her from others aggression, for example presence of a staff member in her vicinity. Further the restraint should be used for the shortest period of time necessary, but she was restraint for 4 days, with only little breaks every 12h. The restraints may only be authorized by an accredited mental health practitioner, but from the text we find out that it was the staff of the ward that decided to use the restraints on Mrs. A. It is therefore not clear that the decision was actually taken by an accredited mental health practitioner, since staff can mean also a cook or a cleaning lady. If the restraint is used, there needs to be ongoing active and personal contact with the person subject to restraint which goes beyond passive monitoring. In the present case it is clear that the routine check every 2h consisted only of passive monitoring, otherwise she would die because of the consequences of the immobilization. 
We can conclude that the restraint used on Mrs. A amounted to inhuman and degrading treatment (in order to be classified as torture, the intent is missing), which resulted in death and is clearly against CAT, ICCPR and CRP
 

2. Probable management of this case in Slovenia
I will only analyze the probable management of this case according to the Act on Mental Health
 and Act on Patient’s rights
  because I don’t have any knowledge on how the things work in practice, since I am not working in this field. 

According to Article 12, all persons treated in a closed department of a mental hospital have to have their human rights and fundamental freedoms guaranteed particularly their personality, dignity, and mental and physical integrity. They also have a right to a representative and to movement. According to the Article 16, the psychiatric hospital has to publish the list of rights on a visible place. According to the Article 17, a person is entitled to protection in the least restrictive social and living environment, as well as to least restrictive treatment, having regard to person’s physical condition and needs to ensure the safety of others. When treating a person, her will needs to be observed, if it is in her favor.
Involuntary admission is regulated in Article 39. The provision is not entitled “involuntary admission” but “acceptance on treatment without consent”. This means acceptance to the psychiatric hospitals and also includes treatment, not just admission. Involuntarily admission is possible if all the following conditions are met: [image: image1.wmf]
· if the person endangers her live or the lives of others or gravely endanger her health or the health of others or causes severe property damage to herself or others,
· if the threat from the previous paragraph is due to mental disorders, for which a person has seriously impaired the assessment of reality and the capacity to control her behavior and
· if those causes and threats of the first and second paragraphs can not be countered by other forms of assistance 
The procedure for involuntary admission begins at the proposal of the provider of psychiatric treatment, center for social work, coordinator of a supervised treatment, the nearest person or the public prosecutor. The request needs to be filed at the court and the court orders examination of the person by a psychiatric expert. After the examination the court conducts a hearing. Te person also has a right to a lawyer, free of charge.

There is another procedure in emergency cases, but I will not describe it, since it is not relevant for the present case. 

Article 29 provides conditions for the use of restraint (so called safeguard measures) amongst which is also prevention of movement with “belts”. The use of restraint is only allowed as a last measure and can be used for the purpose of treatment, or prevention of dangerous behavior of the person, when her life or life of others is endangered, or severely endangered her health or health of the others or a person is causing severe material damage to herself or to the others.

Law on patient’s rights, provides that medical treatment that is not linked to a bigger risk, can be performed without patient’s consent if the patient is not capable to decide for himself, if the agreement of the person’s representative was not possible to obtain in a reasonable time and if the treatment is in the patient’s best interest.
Regarding the above mentioned provisions, I would assume that Mrs A would not be involuntarily admitted to the hospital in Slovenia, because conditions are not fulfilled. She was not endangering her life or life of others, and there were definitely other less restrictive means available. The text also does not mention that she was deprived of her legal capacity, therefore we should assume that she could still express her own will about the treatment. This means she would not be forcibly treated either. The restraint used in Mrs A case would be illegal in Slovenia, because it was not used for the purpose of treatment, or prevention of dangerous behavior of the person, when her life or life of others is endangered, or severely endangered her health or health of the others or a person is causing severe material damage to herself or to the others. Falling from her bed cannot be classified as danger for her life and her screaming is not endangering health of others either. Besides tiding her up to her bed did not have any therapeutic purpose.  

3. Proposed changes to Slovenian legislation
I would say that in light of CRPD there are two provisions in Slovenian Act on Mental Health that could be seen problematic. First is that mental disability remains the ground for involuntary hospitalization. This should be amended in line with CRPD, so that the legal grounds upon which restriction of liberty is determined is de-linked from the disability and neutrally defined so as to apply to all persons on an equal basis. 
A second provision that called my attention is a second paragraph of Article 17, which states that when treating a person, her will needs to be observed, if it is in her favor. The law doesn’t further define who determined what is in persons’ favor, so it can be dangerous that in practice certain will of a person will not be respected, because it will be considered as not in her favor.  I would suggest that this provision is adapted in line with CRPD, according to which medical treatment should be provided on a basis of free and informed consent and to recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life. 
� Mental Health Act (Zakon o duševnem zdravju (ZDZdr)). Official Gazette of the Republic of Slovenia No. 77/2008, 28 July 2008. Access: � HYPERLINK "http://www.uradni-list.si/1/objava.jsp?urlid=200877&stevilka=3448" ��http://www.uradni-list.si/1/objava.jsp?urlid=200877&stevilka=3448�. 


� Act on patient's rights (Zakon o pacientovih pravicah), Official Gazette of RS, No. 15/2008, 11 February 2008, � HYPERLINK "http://www.uradni-list.si/1/objava.jsp?urlid=200815&stevilka=455" ��http://www.uradni-list.si/1/objava.jsp?urlid=200815&stevilka=455�
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