Elvira Mª Pértega Andía

Assignment Module 6
1- Discuss the case of Mrs. A in relation with UN standards on human rights (especially the CRPD) and of the 2008 Interim Report of the Special Rapporteur on Torture. 
a) She was admitted involuntarily to a psychiatric ward
· Discussion in relation with CRPD

Article 3:

(a) Respect for inherent dignity, individual autonomy including the freedom to make one's own choices, and independence of persons;
This right was violated since Mrs.A’s will was not respected. She was put involuntarily to a psychiatric ward ignoring that she was against this decision “she was furious”.

(d) Respect for difference and acceptance of persons with disabilities as part of human diversity and humanity;

From my point of view, this right was violated since the criteria for admission was that she was behaving awkwardly and she refused medication and voluntary admission. By no means would these alone constitute criteria for admission, even more when she was not “in danger to hurt herself or others”. 
Article 14:

(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty is in conformity with the law, and that the existence of a disability shall in no case justify a deprivation of liberty. 

This right was violated as the justification for admitting Mrs.A into a psychiatric ward was, in fact, a bizarre behaviour that would be identified as a broke of Unipolar Disorder.
Article 19:

“the equal right of all persons with disabilities to live in the community, with choices equal to others, and shall take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of this right and their full inclusion and participation in the community”

Putting Mrs.A involuntarily into a psychiatric ward violates this right since this was no her choice and this decision prevent her from living in the community with her relatives.
Article 25

(d) Require health professionals to provide care of the same quality to persons with disabilities as to others, including on the basis of free and informed consent by, inter alia, raising awareness of the human rights, dignity, autonomy and needs of persons with disabilities through training and the promulgation of ethical standards for public and private health care;

In Mrs.A’s case this right was violated because the quality of care provided was not on equal basis with others. She was not given an informed consent, no either information about her rights. 

· Discussion in relation with the 2008 Interim Report of the Special Rapporteur on Torture.

The position of the Special Rapporteur about involuntary commitment to psychiatric institutions clearly supports the Convention on the Rights of Persons with Disabilities. In regard of article 14 of CRPD, the Special Rapporteur “recalls” that arbitrary deprivation of liberty and the existence of a disability as a justification for deprivation of liberty is unlawful. Therefore, from this perspective we can consider that the  

procedures for Mrs.A’s admission, although followed according to national legislation and to regional guidelines for their implementation, were unlawful. Furthermore, in Mrs.A’ case the deprivation of liberty based on her behaviour-symptoms, inflicted severe pain and suffering, it even lead to her death, thus this involuntary admission procedure would fall under the scope of the Convention against torture.

B) Once admitted she is put under antipsychotic medication and sedated with high dosages of benzodiazepines.
· Discussion in relation with CRPD

Article 12

4. States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person's circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent and impartial authority or judicial body. The safeguards shall be proportional to the degree to which such measures affect the person's rights and interests. 

This right is violated since Mrs. A’s legal capacity was destroyed. Her preferences and will were ignored and she was not properly supported and the measures taken were not “tailored to Mrs.A’s circumstances” but to the national legislation and regional guidelines.

Article 15

 2. States Parties shall take all effective legislative, administrative, judicial or other measures to prevent persons with disabilities, on an equal basis with others, from being subjected to torture or cruel, inhuman or degrading treatment or punishment.

In this case, we can consider the treatment provided as “degrading treatment or punishment”, since there is no evidence that she was suffering delusions or other psychotic symptoms and they gave her antipsychotic medication. In addition, she started to be “furious” and “non-cooperative” due to the involuntary admission therefore, to appease this agitation she is given sedatives. Furthermore, despite this treatment is not effective, it was not changed and she was even put under “restraints to protect her” (I will analyze this particular point later). 
Article 16

4. States Parties shall take all appropriate measures to promote the physical, cognitive and psychological recovery, rehabilitation and social reintegration of persons with disabilities who become victims of any form of exploitation, violence or abuse, including through the provision of protection services. Such recovery and reintegration shall take place in an environment that fosters the health, welfare, self-respect, dignity and autonomy of the person and takes into account gender- and age-specific needs. 

This right was violated because the measures taken did not promote Mrs. A’s recovery. Her situation should have been monitored and assessed and a different environment and treatment should have been provided.

Article 17

Every person with disabilities has a right to respect for his or her physical and mental integrity on an equal basis with others.

In this case, Mrs.A’s rights were not respected on equal basis with others because due to her mental disability her will and legal capacity was destroyed.

Article 25

d) Require health professionals to provide care of the same quality to persons with disabilities as to others, including on the basis of free and informed consent by, inter alia, raising awareness of the human rights, dignity, autonomy and needs of persons with disabilities through training and the promulgation of ethical standards for public and private health care;

As I have mentioned in point a), this right was violated in Mrs. A’s case because she was not informed nor even asked about her opinion regarding her treatment. 

Article 3:

(a) Respect for inherent dignity, individual autonomy including the freedom to make one's own choices, and independence of persons;

This right was also violated since Mrs. A’s treatment is given to her without her consent.

· Discussion in relation with the 2008 Interim Report of the Special Rapporteur on Torture.

According to this document, the treatment provided to Mrs. A can be considered torture for the following reasons:

· Torture, as the most serious violation of the human right to personal integrity and dignity, presupposes a situation of powerlessness, whereby the victim is under the total control of another person. Mrs. A was not able to make her own choices and decisions, being left to the complete control of the Mental Health practitioners.

· For an act against or an omission with respect to persons with disabilities to constitute torture, the four elements of the Convention definition — severe pain or suffering, intent, purpose and State involvement — need to be present. In Mrs. A’s situation, we can say that “severe pain” is present since she even died, “intent” might be present as she was put under restraints “to protect her”, “purpose” is present because health practitioners knew she was against being admitted or treated (the requirement of intent in article 1 of the Convention against Torture can be effectively implied where a person has been discriminated against on the basis of disability), and finally, “State involvement” is present since the procedure followed national legislation.
· In keeping with the Convention, States must adopt legislation that recognizes the legal capacity of persons with disabilities and must ensure that, where required, they are provided with the support needed to make informed decisions. Mrs. A’s legal capacity was destroyed based on her mental disability.
· Whereas a fully justified medical treatment may lead to severe pain or suffering, medical treatments of an intrusive and irreversible nature, when they lack a therapeutic purpose, or aim at correcting or alleviating a disability, may constitute torture and ill-treatment if enforced or administered without the free and informed consent of the person concerned. This is present in Mrs. A’s situation since the treatment was not consented.
C) Staff of the ward decides to restrain her at her bed “to protect her” from possible falls and from aggressions from other patients annoyed by her shouting.

· Discussion in relation with CRPD
Article 15 


1. No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular, no one shall be subjected without his or her free consent to medical or scientific experimentation. 
This right is violated as it was explained before that the treatment provided to Mrs. A can be considered torture.

2. States Parties shall take all effective legislative, administrative, judicial or other measures to prevent persons with disabilities, on an equal basis with others, from being subjected to torture or cruel, inhuman or degrading treatment or punishment. 

In this particular case, we know from the statement that the State did no take effective measures to prevent this to happen since the procedure was taken under normal procedure guidelines and state legislation.

· Discussion in relation with the 2008 Interim Report of the Special Rapporteur on Torture.

Mrs. A was put under overmedication and physically confined as form of restraints, on this regard the Special Rapporteur states:

· That there can be no therapeutic justification for the prolonged use of restraints, which may amount to torture or ill-treatment. Within institutions, persons with disabilities are often held in seclusion or solitary confinement as a form of control or medical treatment, although this cannot be justified for therapeutic reasons, or as a form of punishment. The restraints were put “to protect her”.
· In the opinion of the Special Rapporteur, the use of solitary confinement should be kept to a minimum, used in very exceptional cases, for as short a time as possible, and only as a last resort. In all cases, solitary confinement should be used for the shortest period of time. She was under restraints for 4 days in a row until she was dead.
· The Special Rapporteur has expressed concern at the use of solitary confinement (i.e. physical isolation in a cell for 22 to 24 hours per day, and in some jurisdictions being allowed outside for up to one hour). In the opinion of the Special Rapporteur the prolonged isolation of detainees may amount to cruel, inhuman or degrading treatment or punishment and, in certain instances, may amount to torture. Restraint was only removed every 12 hours to allow little movement, body hygiene, eating and rehydration, and it was after four days of restraint that she died due to a thromboembolia. 
2- Analyze how this case would be managed in your country. 

Currently, the applicable norm in Spain for involuntary admission is “Articule 763 of Ley de Enjuiciamiento Civil (Ley 1/2000) passed in January of 2000 and implemented the 8th of January 2001”. It says that in non-emergency situations, previous judicial authorization is required. For this reason, since Mrs. A’s situation was not an emergency, a judicial authorization together with a clinical assessment should have been done before she was put into a psychiatric ward. Furthermore, this law recognizes the right of every patient to be legally represented by a judge throughout the involuntary admission, as well as the right to appeal against the judicial decision of being involuntarily admitted to a higher instance. Finally, this article states specifically that the discharge decision is done by the psychiatrics in charge of the patient, being obliged to inform the Court. To sum up, the criteria and decision of necessity for involuntary admission is stated by the psychiatrics, being the judges the ones who authorize and supervise such order and the proper fulfilment of the admission, safeguarding the person’s rights.

As far as “restraint” measures are concerned, in Spain there is no specific law that regulates the use of such. On this regard we can refer to the Civil Code “Guardianship Chapter”, the Enjuiciamiento Civil Law Article 763 (involuntary admission) and General Health Law Article 10 (Informed Consent) in order to find the legal sources of the protocols that each institution has in order to establish the necessary criteria for the use of restraints. Surprisingly, within those criteria “prevent from damage to the person (self-harm, falling)” is included as a reason to use ´restraints, so the same that happened to Mrs. A could have happened in Spain. However, the decision should be made by a psychiatric, and in case of his/her absence, by a nurse. An assessment of the health status of the patient should be done every 15 minutes and should be registered on the patient’s file. There is no established maximum time for the continuing use of restraints, being determined when to stop that measure once “the pretended therapeutic effects occurred and the psychiatric decides so”. 
3- Suggest possible change in your country legislations about involuntary admission and treatment in order to better implement human rights issues rising from this case 
In Spain, psychiatric admission is regulated by the ordinary laws: Código Penal, Código Civil and the General Health Law. There is no a specific legislation to regulate this particular issue as it exists in other countries. In fact, it was done this way with the purpose of including persons with mental disabilities on a “main-stream” procedure. The “main-stream” framework is our Constitution of 1978, because since it was passed nobody can be deprived of freedom or enforced to take involuntary treatment. Despite of this, there are exceptions regulated by legal enactments for the enforcement of this right. Indeed, the exceptions to the fundamental right of freedom are mainly those related to the mental health status and the need for medical treatment. On this regard, a court of first instance, from A Coruña province, has recently considered unconstitutional any kind of involuntary admission as it is not regulated by organic law. The Constitutional Tribunal has partly accepted this claim for unconstitutionality considering that:

· It is unconstitutional any involuntary admission based on a psychiatric disorder.

· It is unconstitutional involuntary admission for emergency reason.

The Constitutional Tribunal’s response to this claim, also specifies that declaring this unconstitutional does not mean that those legal provisions are overturned, since this might lead to “legal gap”.

After this statement of unconstitutionality, I believe the main challenge now would be to spread and inform all Mental Health Practitioner as well as the users of this new step forward in our legislation. The transformation of this enactment into a law could bring along the fulfilment of the CRPD in Spain as far as involuntary admission and treatment is concerned.

Regarding restraints, I believe there is necessary to implement a law that specifically regulates such an important issue, instead of assuming that psychiatric and nurses decisions alone will protect person’s rights on this regard. From my point of view, the law should actually prohibit this measure as a clinical treatment and assume that there is no “therapeutic benefit” for the mental health status of a person who suffers mental disabilities. The trauma inflicted is greater than the potential benefit of restraint measures. I am of the opinion that restraint measures should be included and discussed in the legal field, but never consider it as a clinical treatment.




