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Module 6: Assignment 

The International Convention for the Rights of Persons with Disabilities (CRPD) came into effect in May 2008 in response to growing global concern for the social and economic rights of persons living with disabilities. Core to the Convention is the movement away from institutionalisation, with focus instead on community based care and independent living where possible, with the right to liberty and to access to health care on an equal basis to all persons, guided by free and informed consent. 
Medical practice has for centuries permitted the involuntary admission and treatment of persons living with mental illness with little to no consideration of their right to liberty, privacy, legal capacity or autonomy, to live in the community or otherwise. Lack of understanding, causing stigma and discrimination has allowed for persons considered a ‘threat’ to themselves or to others in the community to be detained and physically restrained for an extended period, with no protection by the law. Although the need for balance of rights between a person with mental illness and society perceived to be at potential risk has been considered since the early 19th century, it was not until the CRPD that the balance shifted to concern for the rights of person with mental illness.  

The General Principles of the CRPD are encapsulated in Article 3, whereby respect for dignity, autonomy and independence, including the freedom to make one’s own choices is paramount. Article 14 ensures a persons right to liberty, whereby sub-section 1(b) highlights ‘that the existence of a disability shall in no case justify a deprivation of liberty.’ Article 19 establishes the right for people with mental disabilities to live independently and be included in the community, whilst Article 25 focuses specifically upon a person’s right to health on an equal basis to all others within the community, with emphasis upon the principle of informed consent. 
In addition, article 12 of the CRPD protects the legal status of a person with disabilities, whereby State’s are required to ‘recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life’.

The case of Mrs A. demonstrates an example of how persons with mental illness have been and continue to be mistreated, not only by society as a whole but also by health workers, family and those in trusted positions of care. Mrs A. is entitled to the same rights and universal protections as any other member of society, however as is so often the case, her rights to liberty and freedom to make her own choice have been ignored and in fact rejected, increasing her vulnerability and exposure to abuse and neglect. 

As Mrs A’s condition deteriorated and she began to show new symptoms she seems to have been quickly assessed, and her family perhaps acted as they felt best, however, her lack of compliance and unwillingness to take altered medication is a clear indication that Mrs A’s personal thought, preference and opinion have not been considered, in violation of Article 3 and 25. The CRPD encourages that the former concept of guardianship, whereby it may have been acceptable for Mrs A’s husband family to take decisions on her behalf, be revoked and that a new system emplaced whereby Mrs A has the right to supported decision making, should she need it, however, fundamentally the decision is her own. 
The United Nations Handbook for Parliamentarians on the Convention on the Rights of Persons with Disabilities and its Optional Protocol specifically indicate that any mechanisms of supported decision making may only ‘come into effect only when a person is authoritatively determined to be legally incapable of exercising his/her legal capacity’. This has not been the case in Mrs A’s situation, and as such safeguards afforded by article 12(4) of the Convention violated. 
Article 14 of the Convention indicates ‘that the existence of a disability shall in no case justify a deprivation of liberty’; current debate focuses on how this should be read. For the International Disability Allowance (IDA), this is undisputable, whereby deprivation of liberty will never be acceptable in any situation. The report of the UN Special Rapporteur on Torture states that the deprivation of liberty can in some instances amount to torture, inhuman and degrading treatment and punishment; definition of torture as defined by the Convention against Torture. In this case Mrs A has been subjected to both involuntary treatment and admission; both may be considered as deprivation of liberty and thus prohibited by international law. 
Involuntary admission and treatment is a subject to which most States have responded with trepidation. In most situations it is suggested that a person may be involuntarily admitted only when specified criteria are met: (i) the presence of a mental disorder as defined by international standards be demonstrated
, and; (ii) serious likelihood of immediate or imminent danger to self or others; and/or (iii) likelihood of serious immediate or imminent deterioration if failure to treat. In addition, in some jurisdictions, States further require that the patient may be admitted involuntarily only if there is a therapeutic purpose to the admission. In consideration of this, it must be first considered whether the patient may benefit further from a less restrictive environment than the place of admission.  
It is generally accepted that should involuntary admission be required, this must be done under the provision of two medical assessments, one of which must be a qualified practitioner (although in some cases, where circumstances prevail the person with the most relevant experience should suffice).  This admission should be for as short a time as possible (as prescribed by national law) and the decision subject to review. The patient should at all time maintain the right to appeal by law. 
In reference to the situation for Mrs A. it is stated that procedures under national law have been followed; however, little information has been given as to the details of her involuntary admission. It is clear that she was not a voluntary patient, indicating the absolute need for safeguards, a review committee and right to appeal.  

In addition to her involuntary admission and treatment, Mrs A. further suffers an infringement of her right to liberty when she is physically restrained. In some jurisdiction it has been confirmed that restraints and seclusion may be allowed when they are the only means available to prevent immediate or imminent harm to self or others, and then used for the shortest period of time necessary. In this case Mrs A. was restrained for twelve hours at a time, and checked by routine every two hours for a four day period, after which she was found to be deceased. Mrs A. had been highly medicated on sedatives, restrained and as per the coroner’s report, suffered ‘thromboembolia of central pulmonary districts due to immobilization’, thus causing her death. 
The 2008 Interim Report of the Special Rapporteur on Torture indicates that: 
55. ‘Poor conditions in institutions are often coupled with severe forms of restraint and seclusion. Children and adults with disabilities may be tied to their beds, cribs or chairs for prolonged periods, including with chains and handcuffs; they may be locked in “cage” or “net beds” and may be overmedicated as a form of chemical restraint.
 It is important to note that “prolonged use of restraint can lead to muscle atrophy, life-threatening deformities and even organ failure”, and exacerbates psychological damage.
 The Special Rapporteur notes that there can be no therapeutic justification for the prolonged use of restraints, which may amount to torture or ill-treatment’. In this case the restraint of Mrs A. leading to her death is likely to amount to torture or inhuman and degrading treatment in violation of the UN Convention on Torture and of Article 15 of the CRPD.
The forced admission, treatment and eventual death of Mrs A. demonstrate a clear lapse in the mental health care system, whereby persons with mental illness or disability are often considered to be ‘invisible’, their needs ignored and their voice unheard. Whilst for some, it may appear that Mrs A’s family and health care professionals acted only in a way they felt best protective of her state, by refusing her the ability to determine her own treatment, Mrs A was forced into a state of fury and advanced confusion, causing her restraint and thus her consequential death. The CPRD depicts the rights and responsibilities which must be afforded to persons with mental illness, and whilst many States have signed and ratified the Convention, implementation is a different matter. 

In the case of Sudan, protection of the rights of persons with mental disability is lacking and the Draft Mental Health Policy of 2006 leaves much to be desired. The WHO-AIMS Report of Mental Health System in Sudan indicates the following information:

‘On average, patients spend 10 days in community-based psychiatric inpatient units per discharge. The proportion of involuntary admissions to community-based psychiatric inpatient units is 17% while 11-20% of the patients were restrained or secluded at least once in the past year.’

‘All forensic beds are in prison mental health facilities. Involuntary admission is common but the use of restraints or seclusion is sporadic.’
Should Mrs A have been treated in Sudan, it is unlikely that she would have had access to a local mental health centre after diagnosis, and instead would have been treated with high dosage of sedatives by the local practitioner, or possibly by traditional or religious healers. Had her medical situation deteriorated it is likely that she would remain hidden away in the home, possible chained and isolated from society. If medical intervention were sought, it is highly probable that she would have been restrained immediately without procedure due to a lack of legislation of preventative measures. Unfortunately, seclusion, over medication and restraint are not only common, but accepted practice in Sudan, and it is unlikely that Mrs A. would have lasted four days. 

‘Sudan's mental health policy was reformulated in 2006-2008. The last version of mental health legislation dates back to 1998 and requires updating. No national human rights review body exists. Review/inspection of human rights protection of patients in mental hospitals is sporadic and inconsistent. None of the mental health staff working in mental hospitals received any training on human rights.’

In order to improve medical care and mental health services, a full review of the mental health system is necessary. The mental health policy must be reviewed and implemented and all services thereafter improved in order to comply with the minimum requirements of the CRPD and international standards. 
Additional emphasis must be placed on the importance of community based care and health practice. Sudan is a vast country, with few mental health practitioners or facilities available. By enhancing mental health education and training at the root levels, community nurses, social workers, home visitors and other staffing may contribute to a less discriminatory, more accessible system of care. 
Efforts must be made to reduce stigma and discrimination within society; be it by means of information campaigns, sensitization at community level, through religious teaching, or otherwise. Furthermore, legal representatives must also be trained in this area, in order to better represent the rights of all persons on an equal basis before the law.  
Despite having signed and ratified the CRPD and the Convention against Torture, both the medical and legal systems of the Northern states fail to adequately meet international standards, and human rights continue to be infringed. International effort must encourage such countries to improve their efforts in this regard through monitoring and evaluation, and further review of the health policy. Such efforts may be limited due to access difficulties in country and rather an internal push factor may be the only way forward.   

� The type, severity and degree of a mental disorder qualifying for involuntary admission varies in different jurisdictions and is undefined by international law.


� See the standards set by the Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) of the Council of Europe contained in The CPT Standards: “Substantive” sections of the CPT’s General Reports (CPT/Inf/E (2002) 1-Rev.2006), p. 64.


�  MDRI “Torment not treatment: Serbia’s segregation and abuse of children and adults with disabilities”, 2004. pp. 19, 47 and 49.


� WHO-AIMS Report of Mental Health System in Sudan 2009





