Case
Mrs A is a 53-yr old women, married with a man of 60 with major health problems, they have two children of 30 and 28, living independently in the same province. 
Mrs A. was diagnosed with unipolar disorder shortly after the birth of her second child and has been in treatment by the local mental health community center for more than 20 years. 
Recently she has shown symptoms of elevated mood, hyperactivity, prodigality, sexual disinhibition, insomnia; over the last month she has been seen three times by her psychiatrist who has changed medication; she has also been evaluated twice in emergency situations followed by administration of sedatives, with poor outcome due to lack of compliance. 
The local mental health center has effected three home visits over the last week, but considering that she refuses medication and voluntary admission has decided to admit her involuntarily to a psychiatric ward by the local general hospital for treating her manic episode. Her husband and her children are very ambivalent about this decision. She is furious. 
Procedures for her admission are followed regularly, according to national legislation and to regional guidelines for their implementation. 
Once admitted she is put under antipsychotic medication and sedated with high dosages of benzodiazepines. Her attitude is angry and non cooperative. After five days of therapy she is still agitated and even confused, possibly as combination of manic illness and sedation. Staff of the ward decides to restrain her at her bed “to protect her” from possible falls and from aggressions from other patients annoyed by her shouting. Restraint is removed every 12 hours to allow little movement, body hygiene, eating and rehydration. She is kept on antipsychotic medication, but remains confused, angry and shouting. After four days of restraint she is found without life at routine control every two hours. Resuscitation manoeuvres are unsuccessful. The coroner later reports thromboembolia of central pulmonary districts due to immobilization. 

Assignment
1- Discuss the case of Mrs. A in relation with UN standards on human rights (especially the CRPD) and of the 2008 Interim Report of the Special Rapporteur on Torture. 
2- Analyze how this case would be managed in your country. 
3- Suggest possible change in your country legislations about involuntary admission and treatment in order to better implement human rights issues raising from this case 

1. Mental health law and service delivery are largely discriminatory in light of the CRPD.  That is, assessment of a ‘mental disorder’ is systematically used in legislative frameworks and service delivery to make determinations that restrict legal capacity.  These provisions and practices violate the CRPD requirements to recognize and protect the right to legal capacity without discrimination on the basis of disability.  Under the CRPD, disability cannot be used as a justification for restricting liberty and autonomy. The requirement of intent in article 1 of the Convention against Torture can be effectively implied where a person has been discriminated against on the basis of disability. This is particularly relevant in the context of medical treatment of persons with disabilities, where serious violations and discrimination against persons with disabilities may be masked as “good intentions” on the part of health professionals. Purely negligent conduct lacks the intent required under article 1, and may constitute ill-treatment if it leads to severe pain and suffering.  The Special Rapporteur notes that in relation to persons with disabilities, the Convention on the Rights of Persons with Disabilities complements other human rights instruments on the prohibition of torture and ill-treatment by providing further authoritative guidance. For instance, article 3 of the Convention proclaims the principle of respect for the individual autonomy of persons with disabilities and the freedom to make their own choices. Further, article 12 recognizes their equal right to enjoy legal capacity in all areas of life, such as deciding where to live and whether to accept medical treatment. In addition, article 25 recognizes that medical care of persons with disabilities must be based on their free and informed consent. Nonconsensual psychiatric interventions, including administration of neuroleptics and other mind-altering drugs, may constitute torture or ill-treatment. Under article 12 of CRPD, States Parties must provide appropriate and effective safeguards to prevent abuse of any measures relating to the exercise of legal capacity. It is also important to underline that the Convention requires that there be safeguards against abuse of supported decision-making in accordance with international human rights law.  These safeguards shall ensure that measures relating to the exercise of legal capacity: respect the rights, will and preferences of the person, are free of conflict of interest and undue influence; are proportional and tailored to the person’s circumstances; apply for the shortest time possible; are subject to regular review by a competent, independent and impartial authority or judicial body.

2.  Situation in India, Under Mental Health Act (MHA) 1987, section 19 (Part II Admission of mentally ill persons under certain special circumstances) states that “ Any mentally ill persons who does not, or is unable to, express his willingness for admission as a voluntary patient, may be admitted and kept as an in-patient in a psychiatric nursing hospital or psychiatric nursing home on an application made in that behalf by a relative or a friend of the mentally ill persons if the medical officers-in-charge is satisfied that in the interest of the mentally ill persons it is necessary so to do” . Part III of the MHA mentions about obtaining the reception orders (section 20, Application for reception order, section 21, Form and contents of medical certificates and section 22, Procedure upon application for reception order). An application for a reception order may be made by the medical officer in-charge of a psychiatric hospital or nursing home or by the husband, wife or any other relative of the mentally ill person. This application for admission should accompany the medical certificates from two medical practitioners of whom one should be a Government doctor. On receipt of this application the magistrate may issue reception order for admission after he is satisfied that the alleged person is suffering from mental illness.


Comments about the existing situation
In October 2007, India ratified the landmark United Nations Convention on Rights of Persons with Disability. Ratification makes it obligatory for the Government to harmonize all its laws and policies to ensure Inclusion and Self-determination for disabled people. The convention recognizes persons living with mental illness as ‘disabled’- citing social, attitudinal and legal barriers that must be diluted in order to end historical isolation of persons living with disability including mental illness from civic life.

Section 19 — there is a general feeling that the involuntary admission clause is too restrictive. Several patients who have been admitted by their relatives, or ‘involuntary admissions,’ may not require being in the nursing home’s care for 90 days, which is the prescribed minimum duration of stay for involuntary patients. Section 19(2) which says that a patient can be admitted and treated by a psychiatrist only if a request is made, supported by two medical certificates from two medical practitioners who are not psychiatrists, it is absurd and objectionable. What is the point of certification and that too from medical practitioners who have no specialisation in the field? Section 22(6) — when a Magistrate makes a reception order on receipt of an application, and needs more time for further consideration/consultation, he must make sure that the patient is in improper care and custody. Adequate provisions should be made in this regard. Social stigma and false notions related to mental disorders, coupled with the unwillingness or inability of families to care for their mentally ill-relatives appear to be important reasons behind the current state of affairs. We are yet to witness the application of “Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care,” adopted by UN General Assembly Resolution.



3. In determining the appropriate framework for addressing situations of serious adverse effects, the principles of respect for choice and personal dignity, including rights to privacy and dignity of risk, always need to be balanced with the duty to ensure safety.  However, the balancing of these principles in both protection and mental health laws often tilts much too far in the direction of paternalism. Some recommendations are
· Consultations to explore shift from substituted decision-making to supported decision-making
· Full inclusion of users and survivors of psychiatry in reform projects for putting it into practice in the process
· Imposing support obligations on “guardians”
· Repeal of mental health act authorizing involuntary treatment and involuntary institutionalization
· Supported decision-making as a service based on independent living model, while repealing full and partial guardianship
· Designation of representative with instructions to refuse institutionalization and any or all psychiatric examinations and treatments
· Instead of appointing guardian, judge appoints supporter acceptable to the person concerned.
· As delocalisation is an inescapable hazard in a mental hospital, one solution could be that patients as a rule should not be admitted to special mental health institutions but into general psychiatric wards. Also, the family of the patient should be asked to stay with the patient by making arrangements for them in the hospital itself.
· ‘Care’ is the ultimate aim and not ‘custody’, preferably community based and access to long term support for Independent Living in the community.

