Assignement Module 6

1- Discuss the case of Mrs. A in relation with UN standards on human rights (especially the CRPD) and of the 2008 Interim Report of the Special Rapporteur on Torture. 

We should remark several aspects in relation with UN Standards on Human Rights related to the case of Mrs. A. Firs of all, there are some considerations to make in relation of the consent given, and second, there are considerations about the treatment itself.  

First of all, Mrs. A has been admit in the local mental health center involuntarily. Eventhough she has refuses medication and voluntary admission, and her family had not manifest consent to this admission, we must consider this admission as an admission without inform consent against dispositions of the Article 25 (d) of the CRPD). 

Secondly, regarding the treatment given to Mrs. A, specially the fact that the Staff of the ward restraint her without her consent and restraint her more that one week, relates to art 14 (b) of CRPD that prohibits unlawful or arbitrary deprivation of liberty and the existence of of a disability as a justification for deprivation of liberty. In the same direction, the report of the UN Special Rapporteur on Torture states that, in relation to psychiatric treatment, “he further states that forced and non-consensual administration of psychiatric drugs, in particular of neuroleptics, for the treatment of a mental condition needs to be closely scrutinized and depending on the circumstances of the case, the suffering inflicted and the effects upon the individual`s health may constitue a form of torture or illtreatment”. In this case, the UN Special Rapporteur on Torture states that “prolonged use of restraint can lead to muscle atrophy, life-theratening deformities and even organ failure”, and also exacerbates psychological damage. He concludes that a long use utilisation of restraints and a confinement and seclusion, may amount to torture or illtreatment in violation of the UN Convention on Torture and of Article 15 of the CRPD. 

2- Analyze how this case would be managed in your country. 

In Argentina we have the National Mental Health Act 26.657 that stablish that any admission is a measure of last resort and it should be use only if the proposed treatment should aim to benefit the patient.  The first thing that we can observe is that the patient is isolated from her family. He have to remember that her family hesitated about the admission. This opinion has to be taken into account by the professionals. The Argentine Law also force the mental health services to maintain the links between the patients and their relatives and the neighbourhood (art. 14).

For the Argentina legislation this admission and treatment must have within a period of forty eight hours (48hs) several requirements: a) New clinical evaluation justifying the hospitalisation by two professionals of the hospital, b) the research of information about the identity and the family, c) informed consent. We can conclude that this admission for our legislation is an illegal procedure. So we should consider this admission has a case of involuntary admission. In that case, the requirements of the law are more incisive and required measures of restricted control.   

The problem is that for involuntary admission, the Argentine Legislation required, within others requirements, a risk to self or other. It seems that is not the case of Mrs. A. That's way admission must be always a measure of last resource.  

Finally, Argentine has incorporated the CRPD to its legislation. That means that we can argue that the treatment givent to Mrs. A. is totally unconstitutional and against HR and MH standards.  

3- Suggest possible change in your country legislations about involuntary admission and treatment in order to better implement human rights issues raising from this case 

One of the possible changes of argentine legislation is to: a) improve the mechanisme to provide support in making decisions when necessary, b) limit the guardianship (related to art. 22, National Mental Health Act 26.657).  Particulary in terms of involuntary admission and the legal figure of the Guardianship, the change of legislations may include a) provitions specifying the procedure for appointment of a guardian, b)  limits the duration of the appointement, c) specify the extent and scope of the decision-making powers of the guardian, d) consider mechanism to appeal against the appointment of a guardian. In general and besides the progress of the National Mental Health Act 26.657, it is necessary several changes in the Civil Code particulary art. 140, 141, 152bis, and also the National Mental Declaration of Incapacity Act Nro. 17.711 and the reform of the penal law concerning the correccional ofenders, to give them the possibility to have commuinity based treatment instead of puttin them in closed institution without any garanties. This reform should also change the security measures of the Argentina Correctional System.   

