Assignment for Module 6 

Dovilė Juodkaitė 

Mrs. A case discussion.
In the presented case Mrs. A is admitted to involuntary hospitalization after unsuccessful attempts of the local mental health centre to provide her medical treatment and follow up at home. 
Involuntary hospitalization is first of all infringement of persons liberty, which according to the Article 14 of CRPD should be secured to persons with disabilities on an equal basis with others; should not be unlawful and arbitrary; and in case if deprivation of liberty they should be entitled to guarantees in accordance with international human rights law and shall be treated in compliance with the objectives and principles of this Convention. The case description provides that all the admission procedures were followed and regional principles secured, nevertheless the criteria and basis for involuntary admission are not met. Article 14 of CRPD indicates that the existence of a disability shall in no case justify a deprivation of liberty. This provision indicates that there should necessarily be other criteria besides disability for involuntary admission. Legislations preceding the CRPD indicate additional criteria for involuntary admission and treatment, including: a “danger to oneself and others” or a “need of treatment”. 

In the case of Mrs. Those criteria are not met, since seemingly there were no immediate or imminent danger, but rather other components (non-compliance to or refusal of medication), which not necessarily constitute danger, but may cause deterioration of mental health status and the need for treatment.
From the description of case, it is seemingly combined approach being used to involuntary hospitalization and involuntary treatment, which does not correspond and comply to the provisions of Art. 25 of CRPD which “require health professionals to provide care of the same quality to persons with disabilities as to others, including on the basis of free and informed consent by, inter alia, raising awareness of the human rights, dignity, autonomy and needs of persons with disabilities through training and the promulgation of ethical standards for public and private health care”. 
Because of non cooperative behavior after 5 days in hospital Mrs. A has been subjected to restraints. This may fall under the category “torture or cruel, inhuman or degrading treatment or punishment”, in accordance to Article 15 of the CRPD.  Prior to CRPD, there have been standards that more explicitly described the usage of physical restraints. MI Principals establish, that “physical restraint or involuntary seclusion of a patient shall not be employed except in accordance with the officially approved procedures of the mental health facility and only when it is the only means available to prevent immediate or imminent harm to the patient or others. It shall not be prolonged beyond the period which is strictly necessary for this purpose. All instances of physical restraint or involuntary seclusion, the reasons for them and their nature and extent shall be recorded in the patient's medical record. A patient who is restrained or secluded shall be kept under humane conditions and be under the care and close and regular supervision of qualified members of the staff.

There is lack of information in the case of Mrs. A, about how those safeguards have been followed, properly recorded, nevertheless there are doubts about criteria of immediate or imminent harm for restraints to be met, and then the basis for their prolongation for the 4 days.

In the case description it is said that after her admission, Mrs. A is restrained to her bed, being removed from restraints every twelve hours, with routine control every two hours. As specified in the 2008 Interim Report of the Special Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, “with respect to persons with disabilities to constitute torture, the four elements of the torture definition — severe pain or suffering, intent, purpose and State involvement — need to be present. Assessing the level of suffering or pain, relative in its nature, requires considering the circumstances of the case, including the existence of a disability, […] or conditions of detention in the victim. Whereas a fully justified medical treatment may lead to severe pain or suffering, medical treatments of an intrusive and irreversible nature, when they lack a therapeutic purpose, […] may constitute torture and ill-treatment if enforced or administered without the free and informed consent of the person concerned”. 
With regards to the use of restraints in his interim report Special Rapporteur is very clear that “there can be no therapeutic justification for the prolonged use of restraints, which may amount to torture or ill-treatment”.  He also states that: “prolonged use of restraint can lead to muscle atrophy, life-threatening deformities and even organ failure”, and exacerbates psychological damage”.
In case of Mrs. A, although medical treatment was lawful and justified, but led to severe pain or suffering. Eventually she has been found dead due to an embolism caused by the prolonged immobilization, which shows irreversible nature of treatment used. 

Apart from a prolonged physical restraint, Mrs. A is also exposed to another form of restraint: “chemical restraint”. According to MI Principals “medication shall meet the best health needs of the patient, shall be given to a patient only for therapeutic or diagnostic purposes and shall never be administered as a punishment or for the convenience of others”. The forced psychiatric interventions are also discussed in the interim report Special Rapporteur, stating that “depending on the circumstances of the case, the suffering inflicted and the effects upon the individual’s health may constitute a form of torture or ill-treatment”, and that “forced and non-consensual administration of psychiatric drugs, and in particular of neuroleptics, for the treatment of a mental condition needs to be closely scrutinized”. 
Besides other provisions and principles of CRPD has also not been reflected in the case of Mrs. A. Such as: art. 17 of the CRPD that says: “every person with disabilities has a right to respect for his or her physical and mental integrity on an equal basis with others”; art. 19 of CRPD that requires: “access to a range of in-home, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community”. 
Managing of similar case in Lithuania 

The case of Mrs. A would be managed very similarly in Lithuania: being involuntary admitted to the hospital, she would undergo involuntary treatment, and the main decisions and means of treatment, including “restrains” would be decided by doctors, depending on her health status, compliance to the treatment, etc. 
Lithuanian legislation on involuntary hospitalization and treatment is following. 

In Lithuanian a person may be confined in a psychiatric institution only with his consent and after the authorization of the court has been granted. The Law on Mental Health care indicates very concrete requirements for an involuntary hospitalization which restricts person’s freedom to be legitimate. A person who has a severe mental illness and refuses hospitalization may be admitted involuntarily to the custody of the hospital only if there is real danger that by his actions he is likely to commit serious harm

• to his health or life; or

• to the health or lives of others.

Only when all three criteria: severe mental illness, refusal of the hospitalization and real danger of serious harm to happen, involuntary placement is lawful. Patient not meeting at least one of the criteria should not be placed involuntary to the hospital. 

Involuntary hospitalization is legal:

· Up to 2 days without the court’s permission;

· Up to 1 month from the beginning of hospitalization, with the court permission;

· Extension of involuntary hospitalization and treatment should be reviewed by the court every 6 month.

Although the Law on Mental Health Care in Article 16 requires that “no treatment shall be given to a patient without his consent […] The patient may be subjected to involuntary treatment only if he has been hospitalized in a compulsory manner in an inpatient mental health facility”. It means that Lithuanian legislation does not provide opportunity for the patient to reject the treatment when being involuntarily hospitalized, and does not organize involuntary placement without treatment.

With regards to using restrains or any other intrusive means of treatment, there are only general principles included. Article 18 of the Law on Mental Health Care provides: mentally ill persons may be prescribed only the approved methods of treatment. Article 13 provides: patients’ health care conditions shall be determined by the psychiatrist, seeking to ensure that the treatment and nursing conditions offer the least restrictive environment. The actions of a mentally ill person may be subject to restrictions only provided that the involuntary hospitalization is applied. 
There might be legal subsequences of such cases because on the recognition of the permission for involuntary hospitalization as being unlawful and compensation of damages as a result. This is regulated be the Civil Code, the Law on Mental health care and the Law on the rights of patients and compensation for damages to their health.
Possible changes in Lithuanian legislation. 

The current legislation of Lithuania (Law on Mental health care) dates back to 1995. However, there are gaps both in the regulation and implementation of involuntary hospitalisation and treatment procedures. Currently there is a new draft of Law on Mental health care prepared, but not yet adopted. 
As mentioned there is a combined approach in Lithuania on involuntary hospitalization and treatment at the moment. In order to better realize human rights of patients, the legislation should contain very concrete provisions related to involuntary admission and/or treatment, as well as very clear general principles that correspond to the international standards. Such interventions should be discouraged, limited to the very circumstances when no other options are available, and strictly regulated and monitored. 

The Law on Mental Health Care [1995] provides that there should be specific regulations adopted by the Government for detailing procedure of involuntary hospitalisation. Nevertheless until now such regulations are not adopted. This means that from 1995 until now there were no specific regulations, and no proper safeguards implemented.  
There are no concrete provisions in the Law on Mental health care as well as no special regulations on the use of restraints and seclusions, and safeguards to follow. Thus there should be special legal regulations drafted, defining criteria when the use of seclusion and restraints are practicable, and special procedures pointed out, discouraging the use of both practices in practice. 

Although it is established in the Law on Mental health care, that the recording to any forced psychiatric interventions must be promptly made in the clinical record. Nevertheless there are no requirements for proper documentation of such recording. The Law on Mental Health Care does not also establish regulation of use and practice of other coercive measures as it is indicated in the Council of Europe’s Committee of Ministers Recommendation Rec (2004)10.
Article 22 of the Law on Mental Health Care indicates: the patient or his representative shall have the right to be present and be heard out at the administration of a mental health facility, the Ministry of Health Care or the court when the issues concerning his involuntary hospitalization and treatment, treatment, etc. are being decided. Nevertheless, in practice patient does not have possibility to participate and be heard by the court, besides the court decision which imposes involuntary hospitalization for the person, according to the Code on Civil Procedure (Article 582, paragraph 6) is not complaint able in appellate order and stands up since day of rendition. Importance and urgency of issues decided are taken as an explanation for such provisions, nevertheless the right to appeal is taken away for the persons concerned. Thus provisions and procedures for the proper participation of the person in court hearing while deciding involuntary hospitalization or its prolongation, as well as legal measures for arguing their lawfulness should be strengthened. 
