Rights 4 all

Right to Legal Capacity- A policy Paper:

Executive Summary:
The UN CRPD is a social revolution which would transform the social landscape of disability across the globe. The Article 12 is a great step in this process which highlights equality, non discrimination, reasonable accommodation and supported decision making process to all people with disability. With regards to mental illness, the issue of involuntary admission and treatment and Guardianship breaches few UN CRPD provisions. I have recommended these be minimized and abolished towards voluntary system of care on a background of supported decision making framework.
The need for change:
The UN Convention on the Rights for Persons with Disability is a revolution by stating that  people with disability are equal in front of law. It upholds the philosophy of non discrimination, equality of all people, in terms of gender and age. By signing and ratifying the CRPD, each State and Country is legally bound by the Convention. It  is the State responsibility then to implement changes in the existing legislation to comply with  the changes. 

The article 12 of CRPD is a step forward which tends to disagree with the involuntary treatment and guardianship. It considers that PWD (person with disability) are equal in front of law and condemns discrimination that mental ill  people have to go through. The concept of reasonable accommodation is reflected in this article. It assumes that people with mental disability has certain capacity to make decisions and it is the State role to assist decisions via the framework of “Supported Decision Making Process”.

Australia has signed and ratified the CRPD in 2008. Each state and territories has its own Mental Health Act and Guardianship Act based on the broad principles of providing mental health care in a least restrictive setting. They make mental health treatment involuntary in certain situations of risk to self and others posed by mental illness. The Guardianship provisions allows people be appointed as “Guardian” for people with mental illness and intellectual disability and with other forms of disability who would take important decisions for the persons with disability as to place of living, consent for medical and psychiatric treatment, advance directive, etc. The New South Wales has a separate Mental Health Act 2007 and Guardianship Act 1987 which guides mental health professional to carry out these activities. 

The mentally ill people are kept in psychiatric facility as involuntary patient for prolonged periods of time encouraging institutionalization, time away from family and community, treatment are administered without their consent, treated inhumanely, lack of access to lawyers for appeals. These  breaches various human rights principles such as  freedom, right to justice, liberty, inhuman  treatment, punishment, right to live in the community. 

I believe that these practices should change towards establishing human rights oriented, ethically practiced, evidenced based mental health facility to treat people in the community encouraging social inclusion and integration.

It is clear that the involuntary treatment leads to prolonged institutionalization, social exclusion, lack of decision making skills lead to guardianship which leads to further institutionalization. This cycle continues. This is compounded by lack of adequate housing,  high level of stigma, lack of trained professionals etc. These factors promote involuntary treatment. In my experience, professional attitude towards involuntary treatment has exacerbated the issue. In the name of safety to self, others and further Occupational Health Safety Welfare law has further contributed to this issue. 

Here is a real life case example:

She is a 23 year lady diagnosed with schizophrenia, low IQ, diabetes and has no social support in the community. She is residing in an Acute inpatient psychiatric unit for more than 2 years. She is under the Guardianship Act and an Public Guardian has been appointed. She was treated in this facility as an involuntary patient under the Mental Health Act. She has tried to abscond from the hospital on numerous occasions which has led to poor medication compliance and relapse of illness. She has burnt all bridges whereby no public accommodation is possible. We tried at least 20 different accommodations with no result. There are a couple of disability agencies involved but with no result. We have recommended 24 hour supervised community services which caters to mental illness and Intellectual disability which have not existed in the facility.

The issues are:

Prolonged institutionalization of a young lady under guardianship who have  fallen between the cracks of the system.

Where do we treat this lady? Voluntary or Involuntary

Whose responsibility?

Can she make decisions?

Role of State to look after her?

The above case example shows the degree of complexity of these issues. There are a number of professional involved such as psychiatrist, nurses, mental health clinician, social work, legal professionals, politicians, housing departments, public trustee or guardianship. In forming policy towards reform, the entire civil society should be involved to get perspectives from different professionals so that a robust policy can be formulated, discussed at the Parliament, enacted as a legislation and implemented to make a difference to people with disability. The important contributor to this process would be persons with disability and their professional organizations who would bring their real life lived experience which would make the policy lively.
In essence, the involuntary treatment and Guardianship are not in conformity with the UN CRPD fundamentally. However, there are exceptions to the rule. Mental Health Act and Guardianship Act used appropriately provides a legal  framework of protection to these people with disability.

Recommendations for reform, based on analyzing the existing system against the International legal framework.

1. Involuntary Treatment should be minimized. 
2. Supported Decision making process be introduced instead of Guardianship.

3. Education to various stake holders about the CRPD to bring a social transformation towards societal change in their knowledge, attitude and practice about mental disabilities.

 I propose for a voluntary system of care for people with mental disability where appropriate care can be provided with due protection afforded on the framework of supported decision making process. This would be based on Duty of Care principle as similar to other medical illness.

