Assignment Module 9

Right to Legal Capacity.

1. Executive Summary: 
Chile has signed and ratified the Convention on the Rights of Persons with Disabilities (CRPD) and has recently promulgated the law of equality of opportunities and social inclusion of persons with disabilities.
These advances are not harmonious, as it keeps outdated, with simplified proceedings for interdiction and guardianship, and hindering such important rights as voting, marrying and participation. Even though the new national disability law, as well as the CRPD oblige for the respect of legal capacity, no changes have been made on other national laws so as to harmonize them and make these new paradigms possible.

This policy paper shows the main legal changes necessary to update the national legislation, in the Civil Code, Law 18600, Voting Law, Marriage Law as well as a mention for real Review Bodies.
2. The need for change:
Persons with disabilities deserve the right to be treated as full citizens and today; they are faced to the worst condition. They receive either no support for exercising their legal capacity, or are subject to guardianship where they lose all legal capacity, always exposed to abuse.

In Chile, laws related to the right to legal capacity of persons with disabilities are outdated. Both in the terminology that is used and in the concepts related to view persons with disabilities as lacking all capacity and submitted to civil death. Even a recent law, such as the modification of law 18.600 shows serious conflicts with up to date legislations, as it creates a simplified form for interdiction and guardianship of persons with mental disabilities.
Recently, in February 2010, was promulgated the Law 20.422 that establishes regulations about equality of opportunities and social inclusion of persons with disabilities. Article 1 says, “The object of this law is to assure the right to the equality of opportunities of the persons with disabilities, ensuring the enjoyment of rights and suppressing any form of discrimination based on disabilities”. And article 9 says that “the State will take the steps to ensure that woman with disabilities and persons with mental disabilities, either from intellectual or psychic cause, retain full enjoyment and exercise of their rights in condition of equality with others, especially related with their dignity, the right to constitute and be part of a family, their sexuality and reproductive health”. Nevertheless, no changes of the Civil Code, which defines some disabilities as cause of losing legal capacity, or other related laws that are in conflict with this new legal body have been discussed.
Chile has signed and ratified the Convention on the Rights of Persons with Disabilities, and as such has the obligation to update the national legislation towards persons with disabilities, and is exposed to judicial lawsuits, at national and international courts, because today citizens are exposed to human rights violations, especially because of the deprivation of legal capacity due to their disabilities.

3. Relevance of the international Human rights framework:
Human Rights legislation related to disabilities has evolved in the last 50 years from the paradigm of making systems better (regulating procedures to prevent abuses), to the new focus shown by CRPD. What CRPD defines, is that persons, whatever their condition of disability, always retain their legal capacity, and by these means favours the full and effective participation in society by the removal of barriers for the exercise of fundamental rights such as the right to work, right to property, right to family life, right to marry, right to vote and right to associate.

This human rights framework says that persons with disabilities must be supported, tailored to the individual needs, and not substituted in their process of decision-making. 
4. Recommendations for reform:
Civil Code: The norms about legal incapacity that consider that “dements”, deaf and deaf mutes lack completely of legal capacity, means that all acts they realize in their civil life are null, taking persons to a civil death. We recommend that the directives of CRPD be followed, declaring that all persons with disabilities are capable and may exert their rights, whatsoever supports they may need for that. Disabilities should be eliminated from the Civil Code as a cause of total legal incapacity.
Interdiction and guardianship: The simplified, non contentious proceeding of Law 18.600 for the declaration of interdiction and guardianship must be suppressed, because it is in full contradiction with binding international human rights convention (CRPD) and also national legislation. If a form of interdiction and guardianship is kept, it should not have a general effect, instead should affect specific rights, for the development of some functions and activities previously determined, for the execution of determined acts, and for some specific situations. 

Supported decision: The interdiction and guardianship model must be surmounted by supported decision-making proceedings, which give a legal basis to the natural decision making supportive networks everybody has and uses in his daily living. These may be complemented with advanced directives, expanding the possibilities of exercising legal capacity and limiting the possibilities of hindering citizenship of persons with disabilities.

Right to vote: The Political Constitution must be reformed so as to suppress the disposition that eliminates the right to vote for persons subject to guardianship because of “dementia” and other conditions that today cause the loss of legal capacity due to disabilities. This modification should be incorporated in the Organic Constitutional Law of Voting and Scrutiny. It should be stated that persons with disabilities retain their rights, including the right to vote, and only under very precise situations it may be determined that a person is not capable of understanding the meaning of such exercise.
Right to marriage: The Law of Civil Marriage that hinders persons with disabilities to marry must be modified, stating the right of persons with disabilities to marry and form a family. Very specific conditions must be defined to limit this right when the particular condition of a person impedes the understanding of the significance of marriage.
Concept of disability: In all laws and regulations, the concept of disability should be changed, applying the definition used in law 20.422, that considers disabilities as the interaction between impairments and social and environmental barriers, just as CRPD does.

Legal vocabulary: All expressions that are either outdated, inexact or have a pejorative meaning, such as mad, madness, dementia, mentally retarded etc., should be suppressed from the Chilean legislation and replaced by “persons with disabilities due to a mental cause, either psychic, psychosocial or intellectual”.

Review bodies: In Chile, the Commission for the protection on persons with mental disorders, is not properly a review body, as it has no independence and is not created by law, and it depends from the Health Minister, and has no power for sanctioning. The “Law of rights and duties of persons in their health attention”, actually in discussion, must incorporate the functioning of a real review body for mental health, because there is the need of supervision of the action of mental health services over legal capacity of persons.

Participation: Law 20.422, the Consultative Council must have a function of full participation in policy making and legislative processes should include active regular consultative processes with disability organizations.

5. Obligations to include Civil Society in Law and Policy Reform: 

Any change in Law and Policies related to disabilities must include in all the process the persons who are the real part of the problem. 

According to international legislation, everybody has freedom of association (ICCPR article 22) and CRPD is more precise about that, as it obliges States to “promote actively an environment in which persons with disabilities can effectively and fully participate in the conduct of public affairs, without discrimination and on an equal basis with others, and encourage their participation in public affairs, including participation in non-governmental organizations and associations concerned with the public and political life of the country, and in the activities and administration of political parties and forming and joining organizations of persons with disabilities to represent persons with disabilities at international, national, regional and local levels”. Moreover “Civil society, in particular persons with disabilities and their representative organizations, shall be involved and participate fully in the monitoring process”.
In national legislation, the Political Constitution defines as a role of the State to “assure the right of all persons to participate will equality of opportunities in the national life”. It also states the right to ask the authority to attend the opinions and arguments of those who are governed.  The freedom of association is guaranteed.

The “Law about equality of opportunities and social inclusion of persons with disabilities”, in article 3 talks about participation and social dialogue, process defined as the one by which the persons with disabilities, the organizations that represent them and the ones that group their families, exert an active role in the elaboration, execution, follow up and evaluation of the public policies concerned to them”. This Law creates the National Service of Disability, which has a Consultative Council that considers the participation of 5 representatives of organizations of persons with physical, auditory, visual, intellectual and psychic disabilities of national character. Besides other, the Council has the function of “giving opinion about the policies and plan of action related to disabilities”.

So, in national legislation, even though the declarations in Law 20.422 of active participation of persons with disabilities, their participation in the main institution related to disabilities is merely consultative, in contradiction with the definition contained previously in the same law about the characteristics of participation and social dialogue. No obligation is provided for the legislative process to consider the participation and representation of persons with disabilities. This situation must be changed.
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